AGENDA

Monday
October 19, 2015



TOWN OF EASTHAM

BOARD OF SELECTMEN
Monday, October 19, 2015

REVISED: October 16, 2015

Location: Earle Mountain Room

L PUBLIC/SELECTMEN INFORMATION

II. APPOINTMENTS

5:05 p.m. Review Daversa Dog Hearing Decision — Chief Kulhawik, Diana Back, Dog Officer
5:15 p.m. Presentation/ Discussion LIP Proposal - Governor Prence Residences (former T-Time Property)

4790 State Highway

5:50 p.m. Eversource Injunction - Laura Kelley, POCCA Cape Cod
6:00 p.m. Municipal Water Update — Mark White, Environmental Partners Group

(Note: Other than public hearings, all times are approximate and items may be taken out of order.)

I11. ADMINISTRATIVE MATTERS
A. Action/Discussion

1. First Right of Refusal G.L. ¢.61B, Section 9 Chapter Land, Lot 8 580 Dyer Prince Road
2. Conservation Restriction — 600 & 630 Bridge Road

3. Committee Appointments — Conservation Commission — Thomas Durkin

4. Committee Appointments — Board of Cemetery Commissioners — Robert Carlson

5. Final Review Selectman Goals

6. Review/Adopt FY17 Budget Policy

IV. OTHER BUSINESS

V. TOWN ADMINISTRATOR’S REPORT

POSSIBLE EXECUTIVE SESSION

To discuss strategy with respect to landfill litigation cases when an open meeting may have a detrimental
effect on litigating position of the public body and the chair is so declaring.

Upcoming Meetings

Wednesday, October 21, 2015 3:00 p.m.
Wednesday, October 28, 2015 6:30 p.m.
Monday November 2, 2015 5:00 p.m.
Wednesday, November 4, 2015 3:00 p.m.

Work Session

Joint Meeting with Orleans, Brewster Selectmen
@ Orleans Town Hall

Regular Session

Work Session

The listing of matters includes those reasonable anticipated by the Chair which may be discussed at the meeting. Not all items listed
may in fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law.

This meeting will be video recorded and broadcast over Local Access Channel 18 and through the Town website at

www.eastham-ma.goy.
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TO: Chief Kulhawik, Deputy Chief Roderick, Administrator Vanderhoef, Members of Board
of Selectmen

FR: Officer Diana Back

DT: October 8, 2015

RE: Orders for 50 Surrey Drive

I am writing to provide my feedback on what kind of fence should be used to contain Mia, the
pit-bull at 50 Surrey Drive. The Animal Advisory Board has recommended that a 6 foot
stockade fence is necessary for containment. The owner has communicated to me that he feels
that is overkill for his small dog which is the height of his knee. The owner has further
communicated difficulty in purchasing and installing a 6 foot fence.

Currently, a 6 foot stockade fence exists from the rear of the house, to an existing shed, which
is the side of the property that faces Surrey Drive. That is the portion of the property where the
concerned neighbors reside. There is also a 6 foot stockade fence behind Mr. Daversa’s
property, belonging to an abutter. Mr. Daversa’s intention to comply with the order of
containment for his dog is to complete a large enclosure in the rear of his property, using the
existing fencing, and installing a four foot wire fence in the areas that are not currently fenced.
The area would be for supervised play and supervised bathroom runs.

I observed the wire fence that Mr. Daversa began to install, on Friday afternoon, 9/18/15.
According to Marty Haspel who also viewed the fence, it would be inadequate for containment
in regard to the weight of the wire and the 4 foot height. I would agree with this finding if the
enclosure was to be used for unsupervised containment, and/or if the determination had been
that Mia is a dangerous dog, and/or if I had further complaints of the dog being loose.

At this time however, Mr. Daversa has stated that his dog would not be unsupervised in the
enclosure and is filing an appeal for the 6 foot stockade fence recommendation made by the
Animal Advisory Board. My opinion is that a four foot chain-linked fence is completely
adequate to solve the former problem of the dog being loose. An area of supervised
containment (where Mr. Daversa can throw the ball for Mia and/or his parents can let Mia out
for “bathroom purposes™), would have prevented the former problems reported by neighbors.

Based on the fact that Mia has not been loose since the one and only complaint I received from
neighbors (although 3 incidents were reported at that time), I do feel Mr. Daversa has taken
this matter seriously. If the order is being made for an unsupervised contained area, I would
certainly agree to the full recommendations of the Animal Advisory Board. If the order is
being made for a supervised containment area however, I feel a 4 foot fence chain-linked fence
would be sufficient in preventing future problems.

Lastly, in an attempt to assist Mr. Daversa with the financial strain of purchasing and installing
appropriate fencing, I have located an Eastham resident who is able and willing to provide Mr.
Daversa with a solid, chain-linked, 4-foot fence, formerly used as a kennel. If the Board
decides this type of fencing is adequate, Mr. Daversa could use this fencing to complete an
enclosure in the rear of his property and I will move forward in assisting Mr. Daversa with this
fence. Iappreciate everyone’s help in this matter and will wait to move forward on helping
with a fence, pending the Board’s final decision.

The final matter I am requesting clarity on, are the re-enforcements ordered for screens. The
two storm doors at the front and side of the house have glass on the lower portion of the doors,
and screen on the top portions. It does not appear to me that Mia could jump high enough to



break through a screen on the front or side door. In conversation with Mr. Haspel, the rear
slider screen door is the area that is being enclosed and thus would no longer require any

alteration. Please let me know if anyone has any questions, and again, thank you for your
assistance in this matter.

CC: Mr. John Daversa
CC: Members of the Animal Advisory Board
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DATE: September 22, 2015

TO: Eastham Planning Board
Eastham Zoning Board

FROM: Paul Lagg, Town Planner

RE: Overview: T-Time Property Affordable Housing Proposal

As you may already be aware there is a proposal to construct an affordable housing development at the
"T-Time" property (4790 State Highway). | wanted to provide the boards with a summary of the proposal
and a brief overview of the 40B Comprehensive Permit process. Please Note: there has been no official
filing for this project. This memo is just for general information purposes.

PROPOSAL SUMMARY

A private developer, Stratford Capital Group has acquired a purchase and sales agreement on the property
and is interested in constructing a "Friendly" 40B affordable housing development on the site. The
developer has met with town staff and representatives from the Board of Selectmen, Planning Board,
Affordable Housing Trust and the Community Development Partnership (CDP) to review preliminary
concept plans. On September 16th, the developer presented proposed development plans to the
Affordable Housing Trust and the Planning Board. The purpose of these informal presentations was to
solicit feedback and identify areas of concern in preparation for an official presentation to the Board of
Selectmen on October 19th.

The following points outline the proposed project::
e Site area: 10.86 acres
e 130 Total Units
e 10 Townhouse buildings / 2 Apartment Buildings
e  90% Affordable and 10% Market Rate (negotiable)
e Mix of 1 bedroom, 2 bedroom and 3 bedroom units
e Construction would be done in two phases (65 units per phase)
e All units would be rentals
e On-site package wastewater treatment plant
e Development would utilize public water supply system once available

Other Affordable Housing Developments by Stratford Capital Group:
e Yarmouth - Simpkins School Apartments
e Bourne - School building re-use
e Chelmsford - Chelmsford Woods Residences



OVERVIEW OF THE STATE CHAPTER 40B COMPREHENSIVE PERMIT PROCESS
Ch. 40B is a state statute that encourages development of affordable housing by providing relief from local
zoning requirements and a streamlined permitting process. There are two types of State regulated 408
projects:

1. Regular 40B

2. "Friendly" 40B - a.k.a. Local Initiative Program (LIP} development

REGULAR 40B

In 1969, Massachusetts passed the Comprehensive Permit Law, also known as “40B,” in the interest of
increasing affordable housing stock in the state. If less than 10% of a town’s year round housing stock is
listed on the state’s subsidized housing inventory (SHI), then a local zoning board of appeals (ZBA) can
override the local zoning laws and grant a comprehensive permit to developments that include 20% to
25% units with long-term affordability restrictions.

e Local Zoning Boards of Appeal decide whether to issue Comprehensive Permits. The ZBA does
have the ability to deny the 40B permit. However, ZBA discretion on whether or not to deny a 40B
permit is limited where less than 10% of the year round housing stock is on the State’s subsidized
housing inventory (Eastham is currently at 1.9%).

FRIENDLY 40B
Introduced in 1990 as part of the Local Initiative Program (LIP), a "friendly" 40B is meant to allow towns to
have more input and control.
¢ Developer meets with local officials and public early in the process to gain support for the project.
e Project proceeds as Friendly 40B only if the Board of Selectmen send a letter of support for the
application to the Mass. Dept. of Housing and Community Development (DHCD).

THE KEY DECISION MAKERS IN THE 40B PROCESS ARE:
e The subsidizing agency, which must issue a project eligibility letter (typically, MassHousing, MA
Dept. of Housing and Community Development or the Mass. Housing Partnership).
¢ The local ZBA, which decides whether to grant the permit and can impose conditions.
e the Housing Appeals Commission {HAC), which handles appeals of ZBA decisions. Where a town
has less than 10% of its housing stock on the State's Subsidized Hosing Inventory (SHI), criteria for
40B decisions generally (but not always) favor granting the permit.

PROCESS FOR COMMUNITY INPUT

In a Friendly 40B, Town staff, Planning Board, Affordable Housing Trust and other pertinent boards review
and comment on the project and the Board of Selectmen signs a letter of support that is submitted to the
Department of Housing and Community Development. The proposal is then processed through the local
Zoning Board of Appeals which reviews the proposal and votes to either grant or deny the 40B permit.

A Friendly 40B allows for multiple opportunities for public comment and review. Applicants are
encouraged to hold two or more community meetings to engage the public as early as possible to present
their ideas and obtain feedback. As previously mentioned, the developer has already met with staff and
municipal boards informally on several occasions.

| want to make sure both the Zoning Board and the Planning Board have a solid understanding of the 40B
process and what their respective roles are in the process. If this proposal proceeds through the 40B
process there will be both a need and an opportunity for the Planning and Zoning boards to work together
in reviewing the proposal. As we move forward, | will be happy to provide additional information and
answer any guestions you may have.
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community development partnership

Governor Prence Residences
4790 State Highway, Eastham

FREQUENTLY ASKED QUESTIONS

What is the developer proposing to build?

Stratford Capital Group, a highly respected developer of affordable homes, has
proposed to build and manage The Governor Prence Residences, 130 rental
apartments on a 10 acre site formally occupied by the Tee Time Driving Range. The
project will be developed in two phases with 65 units in each phase. Ninety percent of
the homes will be affordable and will serve the housing needs of families and seniors
from Eastham and the surrounding communities.

The apartments will be in nine buildings, spread around a village green containing a
play area, community garden plots and green space. The development has 226 parking
spaces for residents and guests (1.7 parking spaces per home) with 54 of the homes
having a garage or car port. Many of the apartments will be on one floor making them
easily accessible for elderly or handicapped residents.

The plans are for one, two and three bedroom homes, with a majority being one and
two bedroom homes.

e One Bedroom — 44 units

e Two Bedrooms — 72 units

e Three Bedrooms — 14 units.

Fourteen of the homes will be rented to market rate residents with the remaining 116
homes restricted to residents making 60% or less of Area Median Income.

The development will have an onsite manager housed in a community center building
on the property. The development will have an onsite wastewater treatment facility.

Does Eastham really need this many affordable homes?



Governor Prence Residences — FREQUENTLY ASKED QUESTIONS

Eastham has the lowest percentage of affordable housing on Cape Cod with only 1.9%
of the homes affordable. If this development is built, 7% of the housing in town will be
affordable, getting the Town much closer to the state mandated goal of 10%.

All of the agencies providing affordable rental housing on the Outer Cape report long
waiting lists for available homes. The addition of 130 new affordable rental homes will
help meet this demand and provide opportunities for young families and seniors to live
on the Outer Cape.

Employers and small businesses on the Outer Cape report significant challenges in
hiring employees due to the lack of affordable housing.

Who is eligible to rent the apartments?

The apartments in this development will be available for individual and families who
earn less than 60% of the median income in Barnstable County. A family of 2 with an
income below $42,000 or a family of 4 with income below $52,500 would be eligible to
rent the affordable homes. A single parent earning $20 per hour would be elegible to
rent one of these homes.

The rents will range from $492 to $682, $820 to $1,137, and $920 to $1,500 for one
bedrooms, two bedrooms, and three bedrooms, respectively. The lower amount is for
residents at 30% of area median income and the higher amount for residents at 60% of
area median income.

The salary for a new kindergarten teacher in Eastham is $46,410. A police officer
comes in at $43,000. This development will provide affordable places to live for people
who work on the Outer Cape and can’t afford rents that are driven by seasonal rentals.

Will there be a preference for people who live or work in Eastham?

There will be a preference for both families and seniors who live in Eastham; for
prospective tenants, a lottery will be in place with a preference for those who live in
Eastham and Lower Cape communities. The local preference will be
defined/documented in the marketing plan/lottery system and approved by the Town
and various lenders.

The developer recently completed a lottery for a similar development with 60 units
located in Yarmouth and 86% of those units went to local residents.

Will this provide a place for seniors in our town to live?

Yes, this development has been designed to accommodate both seniors and families.
A majority of the homes are one and two bedroom apartments — 44 one bedroom and
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Governor Prence Residences — FREQUENTLY ASKED QUESTIONS

72 two bedroom. The two bedroom homes all have at least one bedroom on the first
floor.

Will the buildings fit in with the neighborhood?

This is a tastefully designed development that will create a village type setting in North
Eastham. A variety of living environments are offered- from the clusters of family
townhomes that array around the roadway circling the site to a couple of three story
multi-family structures that provide anchorage toward the back of the site with a large
green open space at its center. The bulk of the site’s existing vegetation and tree mass
exists along the perimeter and will remain untouched- particularly toward the rear of the
site along the bike path. Many of the homes will have garages or car ports. The entire
development will be set back from Route 6.

Is there a better place to build a development this large?

This lot is the ideal location to build a development of this size. There are few
residential abutters and the apartments will be within walking distance of North Eastham
stores and restaurants. In addition, the development has access to public
transportation and the bike trail.

The Property is located within the Town’s North Eastham Village Gateway (NEVG)
overlay zoning district, which encourages flexibility and variety in future developments
while ensuring high quality materials and appearance of new buildings. The overlay
district encourages strong residential neighborhoods, new higher density development
and a pedestrian friendly and safe design. The Property meets the Town’s goals of the
NEVG district including the targeted densities and goals for workforce housing.

Couldn’t Eastham’s Affordable Housing needs be better met by building small,
scattered site developments?

Small, scattered site developments are not economically viable — they are much more
expensive to build and even more expensive to maintain. The Community Development
Partnership (CDP) owns and manages two small scale rental developments in

Eastham. One of these developments is five units and the other two units. In 2014, the
Town of Eastham provided the CDP with over $200,000 in Community Preservation
Funds to finance significant repairs to the units. The CDP had to raise an additional
$200,000 from private sources to complete the necessary repairs. The expense of
managing small scale rental properties makes it difficult to save for capital
improvements — replacing roofs, windows and other maintenance that every home
requires every 20 years.
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Governor Prence Residences — FREQUENTLY ASKED QUESTIONS

What impact will the development have on local schools?

Enrollment in the Eastham Elementary School and the Nauset Regional Middle and
High Schools has been declining over the past three years. In 2009, 225 students were
enrolled in the Eastham Elementary School. As of October 1, 2015, 177 students were
enrolled at the school. The Nauset Superintendents Office reports that the Elementary
School building can accommodate 275 to 300 students.

The proposed development has 94 second/third bedrooms limiting the potential for a
significant increase in school enrollment. Since the project will be built in two phases,
the addition of new students would be phased in over at least two years.

What impact will the development have on town services (Police, Fire & Water)

The Property will be put on the Town’s tax register and will pay annual real estate taxes
to the Town. Both the Fire and Police departments were consulted in developing the
proposal and their comments have been incorporated into the plans.

The property will be connected to the municipal water system now under construction.

Will this development increase our already congested traffic?

The Developer has proposed a single entry/exit on Route 6. The development is on the
Flex bus and Plymouth & Brockton routes and plans include space for Flex busses and
the school bus to pull off Route 6 to pick up and drop off residents. These affordable
homes are within walking and biking distance of stores and services.

Plans for the exit are for a right turn only to Rt. 6 heading north. South bound cars will
be able to use Railroad Avenue and the light at Nauset Road to head south on Rt. 6

Does this proposed project meet local zoning?

This project would be permitted under a State law known as 40B that is designed to
encourage the development of affordable housing. The 40B law waives some local
zoning requirements in exchange for a minimum of 25% of the development being
affordable.

Ninty percent of the apartments in this proposal will be affordable — much higher than

the 25% minimum. Bracket Landing, the development on Bracket Road, was built
under 40 B and only a quarter of the units are affordable.
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Governor Prence Residences — FREQUENTLY ASKED QUESTIONS

Does the proposal have to go to Town Meeting to get approval? Will the voters of
Eastham have a say?

The Zoning Board of Appeals (“ZBA”) along with the local boards, departments, and
committees (E.g., Planning Board, Conservation Commission, Board of Health, DPW,
Affordable Housing Partnership, etc.) will review and approve or deny the
comprehensive permit application. The ZBA and local boards will be responsible for the
following local concerns: (i) health, (ii) safety, (iii) environmental, (iv) design, (v) open
space, (vii) planning, and (viii) other local concerns.

If this Developer does not move forward with this project, another Developer could build
a similar or larger project on the same site and not be willing to work with the Town to
make changes to address local concerns. Using the 40B law, another Developer could
build a similarly sized project with only 25% of the units meeting the affordable housing
needs of the community.

What else could be built at this site?

Another developer could propose a sub division for this site with no affordable units.

Won'’t this project be harmful to the environment?

The proposed development will contain an onsite sewage treatment plant that will
prevent nitrogen and phosphorus from being discharged into the ground water and
further damaging Eastham’s fragile ponds and estuaries. This development is much
better for the environment than filling the site with single family homes.

The developer is committed to building energy efficient apartments. The design team
will be working with an Energy Star Homes provider- Conservation Services Group in
the detailing of energy conservation measures, including a high performance envelope
with insulation at the walls and tight air-sealing requirements at the new construction.
Systems are designed with energy efficiencies that exceed the state building code
requirements. All lighting, appliances, windows and roof shingles are Energy Star rated.

Why not build affordable ownership opportunities?

There is a huge demand for affordable rental housing on the Outer Cape and in the
town of Eastham. Of the 1176 registered rentals in Eastham, only 24 are affordable
year round rentals. Eastham’s 2010 Housing Production Plan projected a need for at
least 195 rental units for low- and moderate-income renters. Since 2010, only seven
affordable rental units have been created in the Town.
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Governor Prence Residences — FREQUENTLY ASKED QUESTIONS

Young people, often saddled with student loan debt, are in need of rental housing and
are not yet ready to buy a home. In the last affordable ownership project in Eastham at
Bracket Landing the affordable units did not sell.

Affordable ownership units do not appreciate in value with the market and owners are
deprived of building equity at the market rate.

This document was prepared by the Community Development Partnership (CDP) in
Eastham. The CDP advocates for the creation of more affordable homes on the Lower
Cape and has extensive experience developing and managing affordable, safe, year

round places for families to live.

community development partnership

WwWw.capecdp.org

The Community Development Partnership supports an array of programs that strengthen our Lower
Cape community, providing greater opportunities for all who live here to thrive.

Our work starts with creating affordable homes—so essential to a healthy economy, but a real challenge
in communities like ours where seasonal and vacation dynamics drive the market beyond the reach of
many who live and work locally all year round.

We also work to launch entrepreneurs and strengthen local businesses. We believe a vibrant future
depends on sustaining traditional industries and inspiring new ones—especially when they’re based on

renewable natural resources such as fishing, farming, art and hospitality.

In all that we do, we aim to protect the natural environment around us—preserving the character and
sustaining the future of this special place we call home.

To find out more, go to www.capecdp.org.
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Governor Prence Residences

Unit Type and Count by Building

Garden Apartment Building
1BR 2BR 3BR
1Bath 1 Bath 1.5 Bath
Third Floor 9 3 0
Second Floor 8 ] 0
First Floor 5 6 1
Subtotal 22 15 1
Total Apartment Units 38
Averzge SF by Unit Type 700 930 1,100
Awerzge per Phase 15,400 13,950 1,100
Tetal Apt 5F per Phase 30,450
Townhouses
1BR 2BR 2BR 3BR 3BR
0 Type M Type G Type M TypeE
1] no gerage garage no garage garage
0 1.5 Story 2 Story 2 Story 2 Story
0 1.5 Bath 1.5 Bath 1.5 Bath 15 Bath
Units per Phase 1] 9 12 1 5
Total Tovmhouse Units 27
Awerage SF by Unit Type 1,095 1195 1,395 1515
Aversge per Phase - 9,855 14,340 1,395 7,575
Total TH SF per Phase 33,165
Total Units per Phase 1 65
Tetal Units per Phase 2 65 [Same Unit Mix]
TOTAL UNITS for SITE 130
Parking [1.73:1 Resid pkgratic  |Phase 1 Phase 2 TOTAL
Townhouse Garage | carport 27 27 54
Townhouse Surface 17 17 34
Apartmenit 48 48 95
Apartment Overflow 20 20
Community Building 5 5
Visitor 8 g 16
TOTAL 225
TOTAL BR count per Phase 22 X 1BR 36 X 2BR 7 X 3BR
115 22 72 21
TOTAL for SITE 230 BRs
SITEAREA | 1086 sores |130 units [Density  |11.97 ujacre [
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Gillespie-Lee, Laurie ”h‘, @

N

From: POCCA CAPE COD <poccacapecod@gmail.com>

Sent: Thursday, October 15, 2015 3:30 PM

To: Gillespie-Lee, Laurie

Subject: Add to your agenda packet

Attachments: EVERSORCE INJUNCTION JUDGE DECISION 2015-10-06.pdf; Eversource Complaint .doc;

prelim injunction.doc

Hello Laurie ~

Please add this to your agenda and thank you for your call for the date clarity!

As you are probably aware, a lawsuit has been filed in Barnstable Superior Court on behalf of individual
RoW abutters in Barnstable County claiming Eversource has been negligent as well as in breach of various
contractual obligations, statutory regulations, and environmental mandates. We have a hearing on
October 1, 2015 at 2pm.

If your town owns any property that is subject to toxic herbicidal applications by Eversource, or is
aware of any abutters whose property is impacted by toxic herbicidal applications by Eversource, I believe
POCCA Cape Cod's attorney would be interested in adding such property owners as claimants in this
lawsuit.

This lawsuit is providing a very realm opportunity to constrain, and perhaps even stop, the poisoning of
our lands and aquifer by Eversource. If you are at all interested in or willing to consider joining as a
claimant/petitioner in these legal proceedings please be in touch with me, or I trust you can contact
Attorney Taub directly by email at: brt@brucetaub.net ~ or phone at: 617.529.7129 ~

Thank you.

See you on Monday at 5:30pm.
Both Bruce Taub and I will be present.

THANKS again Laurie!
Have a great weekend!

Best,
Laura

POCCA Cape Cod
wWww.poccacapecod.org

Protect Our Cape Cod Aquifer

Help protect our Quality of Life

'like' POCCA Cape Cod on FaceBook
774.353.6511
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In determining whether a preliminary injunction should be granted, the ¢ €rigages 1 a

balancing test. See Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980). The

Supreme Judicial Court set forth the prevailing standard as follows:

“[W]hen asked to grant a preliminary injunction, the judge initially evaluates in
combination the moving party’s claim of injury and chance of success on the merits. If
the judge is convinced that failure to issue the injunction would subject the moving party
to a substantial risk of irreparable harm, the judge must then balance this risk against any
similar risk of irreparable harm which granting the injunction would create for the
opposing party . . .. Only where the balance between these risks cuts in favor of the
moving party may a preliminary injunction properly issue.”

GTE Products Corp. v. Stewart, 414 Mass. 721, 722-723 (1993) (quoting Packaging Indus.
Group, 380 Mass. at 617); see also LeClair v. Town of Norwell, 430 Mass. 328, 331 (1999) and
Boston Police Patrolmen’s Assn. v. Police Dept. of Boston, 446 Mass. 46, 49-50 (2006) (“When
a private party seeks a preliminary injunction, the moving party is required to show that an
irreparable injury would occur without immediate injunctive relief.”).

The plaintiffs, abutters to utility Rights-of-Way held by Eversource Energy Service Co.,
Inc. (Eversource), seek to enjoin Eversource and its subcontractors from application of herbicides
on or proximate to the plaintiffs’ land. The plaintiffs bring a four-count claim against the
defendants for negligence, nuisance, breach of contract, and violation of Chapter 93A. The
plaintiffs argue that Eversource has not received approval for such herbicide application from the
Massachusetts Department of Agricultural Resources (MDAR), as required by 333 Code Mass.
Regs. 11.00. Further, the plaintiffs claim that Eversource has failed to notify local town officials
and publish public notices about the herbicide application, as required by G. L. ¢, 132B, § 6B(a).
Finally, the plaintiffs claim that Eversource has or will apply herbicides, specifically glyphosate
and triclopyr, that are “identified as a Potential Ground Water Contaminant pursuant to 333
CMR 12.00 to a right-of-way”, in contravention to 333 Code Mass. Regs. 11.03(10).

Eversource claims that all herbicide application on Rights-of-Way is proceeding pursuant
to plans properly approved the MDAR. At hearing, Eversource submitted documentary evidence
of MDAR approval of the company’s “2015 Yearly Operational Plan for Cape Cod and Martha’s
Vineyard (Barnstable and Dukes Counties) (YOP) for the use of herbicide on Rights-of-Way list
within the YOP”. In its approval letter, MDAR specifically noted the agency’s determination
that the YOP “satisfies the requirements set forth in M.G.L. ¢. 132B and 333 CMR 11.00”.
Eversource has also submitted documentary evidence of notice to town officials, and publication
of a public notice in the Cape Cod Times.

The plaintiffs claim that they risk irreparable harm in the absence of an injunction,
because the presence of these herbicides on or near their property and in the ground water results
in physical injury, medical expenses, emotional suffering, environmental clean up costs, property
value diminution, decreased use and enjoyment of property, and increased difficulty in sale of
property. However, at this time, the court has received no medical documentation of the claimed
health risks to the plaintiffs. Eversource claims that a delay in implementation of the YOP risks
harm to the utility’s power lines and interruption of electrical transmission during adverse
weather events. Further, Eversource has indicated that they will not apply herbicides on or near
the property of plaintiffs Richardson, Johnson or Greene.




Thus, after hearing and review of the parties’ submissions, employing the “balancing” test
enunciated in Packaging Indus. Group, and considering the plaintiffs’ likelihood of success on
the merits, the risk of irreparable harm to the plaintiffs and the potential for irreparable harm to
be suffered by Eversource if an injunction is issued, this court concludes that the scales tip in
favor of the defendants regarding the requested injunctive relief,

For the above stated reasons, the plaintiffs’ Motion for Preliminary Injunction is

respectfully DENIED.
s %
~t <
' N

Dated: October 6, 2015 Robert'C. Rufo
Justice of the Superior Court

A true copy, Attest: JM W %«/m«v

Clerk
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Catherine T. Richardson,

Sandra Johnson,

David Greene,

and other similarly situated unnamed entities

and individuals,
Plaintiffs

V.

Eversource Energy Service Co., Inc., formerly dba
Northeast Utilities Service Co., Inc. and NStar,

formerly AKA NStar a Northeast Utilities Company, and
Vegetation Control Service, Inc., Lewis Tree Service Inc.,
and Lucas Tree,

Defendants
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PLAINTIFFS’ COMPLAINT

The plaintiffs, Catherine T. Richardson, Sandra Johnson,
David Greene, and other similarly situated unnamed entities
and individuals, allege as follows:

BACKGROUND ALLEGATIONS OF FACT
SPECIFICALLY RELATED TO THE PLAINTIFFS

1. Plaintiff, Catherine T. Richardson, a person of legal age,
resides and at all times relevant hereto, resided in Eastham,
MA, 02642, Barnstable County, where she owns, possesses,
and occupies property known as 100 Armour Drive, a single
family residential home, including an appurtenant garage,
~appurtenant structures, lawns, trees, gardens, wells, proximity
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to an aquifer, and/or proximity to a public ground water source
from which the petitioner at all times relevant hereto derives
her drinking water.

2. Plaintiff, Sandra Johnson, a person of legal age, resides
and at all times relevant hereto, resided in Eastham, MA,
02642, Barnstable County, where she owns, possesses, and
occupies a property known as 52 Indian Way, a single family
residential home, including appurtenant structures, lawns,
trees, gardens, wells, proximity to an aquifer, and/or proximity
to a public ground water source from which the petitioner at
all times relevant hereto derives her drinking water.

3. Plaintiff, David Greene, a Mashpee Wampanoag Tribe
member and person of legal age, resides and at all times
relevant hereto, resided in Bourne, MA, 02532, Barnstable
County, where he owns, possesses, and occupies a property
known as 20A Dry Cedar Swamp Road, a single family
residential home, including appurtenant structures, lawns,
trees, gardens, wells, proximity to an aquifer, and/or proximity
to a public ground water source from which the petitioner at
all times relevant hereto derives his drinking water.

4. Other unnamed similarly situated entities and individuals
of legal age, residing or having their place of business at all
times relevant hereto in Barnstable County, each own, possess,
occupy or are legally responsible for property, including
homes, appurtenant structures, lawns, trees, gardens, wells,
aquifers, and/or proximity to a public ground water source
from which the petitioners at all times relevant hereto derive
their drinking water.

5. All of the plaintiffs identified herein have suffered
personal, psychological, emotional, medical, and economic
damages as a result of Defendant Eversource’s and/or its
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agents’ and/or subcontractors’ breach of the terms and
requirements of MGL132B and 333 CMR 11 and as such are
“persons aggrieved” within the terms of 333 CMR 11.

BACKGROUND ALLEGATIONS OF FACT
SPECIFICALLY RELATED TO THE NAMED
DEFENDANT AND/OR ITS AGENTS AND/OR
SUBCONTRACTORS

6. Defendant, Eversource Energy Service Co., Inc., formerly
dba Northeast Utilities Service Co., Inc., and formerly AKA
NStar, a Northeast Utilities Company, (herein “Defendant
Eversource”) is and was at all relevant times hereto an “energy
provider” serving electric and natural gas customers in
Massachusetts having its principal business address as 800
Boylston St., Boston, 02199.

7. Defendant Eversource and/or its agents and/or
subcontractors at all relevant times hereto prepared to apply
and/or spray - and did in fact apply and/or spray - toxic
herbicides to lands, gardens, vegetation, water supplies,
aquifers, and drinking water sources proximate to and/or on or
about the land, gardens, water supplies, wells, and/or property
‘of the named and unnamed plaintiffs.

8. Defendant Eversource and/or its agents and/or subcontractors
at all relevant times hereto were subject to 333 Code of
Massachusetts Regulations (hereinafter “CMR”) 11, the
Massacusetts Rights-of-Way Management Regulations, and the
Massachusetts Pesticide Control Act, Chapter 132B of the
Massachusetts General Laws.
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9. Pursuant to the provisions of 333 CMR 11 Defendant
Eversource’s plan to apply herbicides/pesticides along rights-
of-way must be approved by the Massachusetts Department of
Agricultural Resources (MDAR).

10. Defendant Eversource has identified 13 towns or
municipalities in Barnstable where it intends to use and did
use toxic herbicides to treat Defendant Eversource’s electric
rights-of-way in 2015, including the towns of Bourne and
Eastham.

11. In accordance with the terms of 333 CMR 11 Defendant
Eversource and its agents and/or subcontractors were and are
required to spray and/or apply only herbicides recommended
by MDAR for use within designated “no spray sensitive sites.”
On information and belief Defendant Eversource and/or its
agents and/or subcontractors failed to do so.

12. In accordance with the terms of Chapter 132B of the
Massachusetts General Laws — The Pesticide Control Act —
Section 6B Defendant Eversource is and was required to
notify by registered mail “the mayor, the city manager or chair
of the board of selectmen and the conservation commission in
the city or town where such application is to occur 21 days
before such spraying, release, deposit, or application.” On
information and belief Defendant Eversource failed to do so.

13. In accordance with the terms of Chapter 132B of the
Massachusetts General Laws — The Pesticide Control Act —-
Section 6B Defendant Eversource is and was required to
publish a “conspicuous notice” in the local section of a
“newspaper of general circulation in each city or town ... prior
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to such spraying, release, deposit, or application” a notice that
shall “measure at least four by five inches in size.” On
information and belief Defendant Eversource failed to do so.

14. In accordance with the terms of 333 CMR 11 “no person
shall handle, mix or load an herbicide concentrate on a right of
way within 100 feet of a sensitive area.” On information and
belief Defendant Eversource and/or its agents and/or
subcontractors failed to comply with said requirement.

15. In accordance with the terms of 333 CMR 12 “no person
shall apply any herbicide identified as a Potential Ground
Water Contaminant to a right-of-way.” On information and
belief Defendant Eversource and/or its agents and/or
subcontractors failed to comply with said requirement.

16. Defendant Eversource and/or its agents and/or
subcontractors has sprayed and applied and intends to
continue to spray and apply numbers of toxic herbicides to
private, public, and tribal lands and property throughout
Barnstable Country, said toxins to include but not limited to
the active ingredients Glyphosate and Triclopyz.

17. Glyphosate and is a broad-spectrum systemic herbicide
whose harmful effects accumulate over time producing toxic
and sub-lethal effects in humans. Chronic low dose exposure
to glyphosate through drinking water is adverse to human liver
and kidney functions. Glyphosate is also a known carcinogen.

18. Triclopyr is a broad-spectrum systemic herbicide whose
harmful effects accumulate over time producing toxic and sub-
lethal effects in humans.
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19. The effects of exposure broad-spectrum systemic
herbicides on human health depends on the amount, length,
and frequency of exposure. Effects also depend on the health
of persons exposed and/or certain other environmental factors.

20. The known agents or subcontractors of Defendant
Eversource relative to this Complaint and the Plaintiffs named
and unnamed herein include but are not limited to: Vegetation
Control Service, Inc., 2342 Main St., Athol, MA 01331; Lewis
Tree Service Inc., 300 Lucas Gordon Dr., West Henrietta, NY;
and Lucas Tree, 636 Riverside St., Portland ME 04104.

BACKGROUND ALLEGATIONS OF FACT
SPECIFICALLY RELATED TO THE TOWN OF
EASTHAM

21. The Town of Eastham has an valid town ordinance — see
Eastham By Laws Chapter 77 “Hazardous Materials” - that finds:
A. The groundwater underlying this Town is the sole
source of its existing and future water supply including drinking

water._

B. The groundwater aquifer is integrally connected with,
and flows into, the surface waters, lakes, streams and coastal
estuaries
which constitute significant recreational and economic resources
of the Town used for bathing and other water-related recreation,
shell fishing and fishing.

C. Accidental spills and discharges of petroleum products
and other toxic and hazardous materials have repeatedly
threatened the quality of such groundwater supplies and related
water resources on Cape Cod and in other Massachusetts towns,
posing potential public health and safety hazards and threatening
economic losses to the affected communities.

6




Richardson, etal. v. Eversource, etal.,
Barnstable Sup Ct., C.A. Dkt No.
Plaintiffs’ Complaint, pg 7.

D. Under Chapter 77 the Town of Eastham further finds
that - Any substance or mixture of such physical, chemical or
infectious characteristics as to pose, in the Board of Health's
judgment, a significant actual or potential hazard to water
supplies, or other hazard to human health, if such substance or
mixture were discharged to land or waters of this Town.

"Toxic or hazardous materials" include, without limitation,
organic chemicals, petroleum products, heavy metals,
radioactive or infectious wastes, acids and alkalies (sp), and
include products such as pesticides, herbicides, solvents and
thinners. Wastes generated by the following activities, without
limitation, are presumed to be toxic or hazardous, unless and
except to the extent that anyone engaging in such an activity
can demonstrate the contrary to the satisfaction of the Board
of Health, including specifically pesticide and herbicide
applications.

E. Chapter 77-4A further reads — “The discharge of toxic
or hazardous materials upon the ground or into any surface or
ground waters within the Town of Eastham is prohibited.”

BACKGROUND ALLEGATIONS OF FACT
SPECIFICALLY RELATED TO GROUNDWATER AND
AQUIFERS IN BARNSTABLE COUNTY

22. In Barnstable County and elsewhere “groundwater” refers to
the water present beneath the Earth's surface in soil pore spaces
and in water bearing permeable rock, rock fractures, or
unconsolidated materials such as gravel, sand, or silt.

23. In Barnstable County and elsewhere the depth at which soil
pore spaces, rock fractures, or unconsolidated materials such as
gravel, sand, or silt become completely saturated with water is
called the water table.
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24. In Barnstable County and elsewhere an aquifer is an
underground layer of water-bearing permeable rock, rock
fractures or unconsolidated materials such as gravel, sand, or silt,
from which ground water can be extracted.

25. The Barnstable County Aquifer is extremely susceptible to
contamination from pesticide spraying or application in part
because of the unique porousness of Barnstable Country soils and
because of its close proximate to the ground surface.

26. Movement of water and dispersion of elements including
toxins within an aquifer in Barnstable County and elsewhere
spreads pollutants over a wide area and said pollutants intersect
with groundwater wells or surface water, making the water
supplies unsafe for humans.

27. At no time relevant hereto did Defendant Eversource and/or
its agents and/or subcontractors consider the impact of the
application of toxic herbicides upon the Barnstable County
Aquifer, thereby subjecting the named defendants and other
persons or entities to severe known and unknown risks and
hazards.

28. At no time relevant hereto did Defendant Eversource and/or
its agents and/or subcontractors consider the impact of the
application of toxic herbicides upon the Barnstable County
Aquifer and the relationship of the aquifer to ground water or to
the source of drinking water in public water supplies or private
wells in all of Barnstable County, thereby subjecting the named
defendants and other unnamed persons or entities to severe
known and unknown risks and hazards.




Richardson, etal. v. Eversource, etal.,
Barnstable Sup Ct., C.A. Dkt No.
Plaintiffs’ Complaint, pg 9.

29. Atno time relevant hereto did Defendant Eversource and/or
its agents and/or subcontractors consider the impact of tidal
action upon the Barnstable County Aquifer and the relationship
of tidal action to the aquifer as the sole natural source of drinking
water in public water supplies or private wells in all of
Barnstable County, thereby subjecting the named defendants and
other unnamed persons or entities to severe known and unknown
risks and hazards.

COUNT 1 — Negligence of Eversource Energy Service Co., Inc.,
Vegetation Control Service, Inc., Lewis Tree Service Inc.,
and Lucas Tree.

30. The Plaintiffs re-allege and incorporate by reference each
and every allegation set forth in Paragraphs 1-29 above.

31. Beginning on or before August 1, 2015, and continuing
thereafter Defendants Eversource Energy Service Co., Inc.,
Vegetation Control Service, Inc., Lewis Tree Service Inc., and
Lucas Tree failed to exercise that degree of reasonable care and
caution warranted in the application of toxic herbicides governed
by Massachusetts common law and statute.

32. As aresult of Defendants Eversource Energy Service Co.,
Inc., Vegetation Control Service, Inc., Lewis Tree Service
Inc., and Lucas Tree failure to exercise that degree of
reasonable care and caution warranted in the application of
toxic herbicides governed by Massachusetts common law and
statute Plaintiffs Richardson, Johnson, Greene, and other
unnamed entities and individuals were scarred, severely
injured, prevented from transacting their business, suffered
great pain of body and mind, and incurred expenses for
medical attention.
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33. As a direct and proximate result of said negligence and
carelessness on the part of Defendants Eversource Energy
Service Co., Inc., Vegetation Control Service, Inc., Lewis Tree
Service Inc., and Lucas Tree, Plaintiffs Richardson, Johnson,
Greene, and other unnamed entities and individuals have
experienced severe ongoing pecuniary, medical, and
emotional losses, expenses, pains, and suffering for which
they demand recovery pursuant to M.G.L.

WHEREFORE, Plaintiffs Richardson, Johnson, Greene, and
other unnamed entities and individuals demand judgment
against Defendants Eversource Energy Service Co., Inc.,
Vegetation Control Service, Inc., Lewis Tree Service Inc., and
Lucas Tree in a sum and manner to be determined by the trier
of fact, and ask this Court instruct or order relative to the
award of:

(a) Compensatory damages against the Defendants and in
favor of the Plaintiffs;

(b) Costs of this action including reasonable attorneys' fees to
the Plaintiffs; ‘

(¢) Such other and further relief as this Court may deem
appropriate.

COUNT IT — Nuisance Created by Defendants Eversource

Energy Service Co., Inc., Vegetation Control Service, Inc., Lewis

Tree Service Inc., and Lucas Tree.

34. The Plaintiffs re-allege and incorporate by reference each
and every allegation set forth in Paragraphs 1-29 above.
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35. Beginning on or before August 1, 2015, and continuing
thereafter Defendants have created or maintained a public and
private nuisance in breach of the rights of the named Plaintiffs as
a result of the Defendants’ failure to comply with the
requirements of Massachusetts common law and General Law
statutes in the use and threatened use and application of toxic
herbicides on or about the property, drinking water supply,
residences, gardens, and agricultural lands of the Plaintiffs.

36. As a result of the creation and maintenance of said nuisance
by the named Defendants the properties of the named Plaintiffs
have been injured and damaged including but not limited to
stigma damages, costs of clean up, diminution in the value of the
property, increased difficulty in the sale of said property, and
decreased use and enjoyment of said property.

37. The Defendants knowingly acted for the purpose of causing
this significant interference with the use and enjoyment of the
Plaintiffs’ property and knew or should have known such a
nuisance would arise, or was substantially certain to arise, as a
result of their conduct.

WHEREFORE, Plaintiffs Richardson, Johnson, Greene, and
other unnamed entities and individuals demand judgment
against Defendants Eversource Energy Service Co., Inc.,
Vegetation Control Service, Inc., Lewis Tree Service Inc., and
Lucas Tree in a sum and manner to be determined by the trier
of fact, and ask this Court instruct or order relative to:

(a) Compensatory damages against the Defendants and in
favor of the Plaintiffs;

(b) That the Defendants be enjoined and restrained
perpetually from engaging in any activity complained of herein
constituting a nuisance on the Plaintiffs’ property;

11
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(c¢) That this Honorable Court issue a Preliminary Injunction
with the same force and effect as a permanent injunction pending
the determination of this action;

(d) Costs of this action including reasonable attorneys' fees
to the Plaintiffs;

(e) Such other and further relief as this Court may deem
appropriate.

COUNT III — Breach of Contract by Defendant Eversource
Energy Service Co., Inc.

38. The Plaintiffs re-allege and incorporate by reference each
and every allegation set forth in Paragraphs 1-29 above.

39. Defendant Eversource has a contractual obligation with each
and all of the named Plaintiffs.

40. By virtue of Defendant Eversource’s failure to exercise
that degree of care and caution warranted in the application of
toxic herbicides governed by Massachusetts common law and
statute Defendant has materially breach the explicit and
implied conditions, covenants, and promises required to be
observed and performed in accordance with the terms and
conditions of the service contract entered into by the named
Defendant and each individual Plaintiff.

41. By virtue of Defendant Eversource’s having created or
maintained a public and private nuisance in breach of the
rights of the named Plaintiffs in the application of toxic
pesticides on or about the property of each named Plaintiff
Defendant has materially breach the explicit and implied
conditions, covenants, and promises required to be observed

12
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and performed in accordance with the terms and conditions of
the service contract entered into by the named Defendant and
each individual named and unnamed Plaintiff.

WHEREFORE, Plaintiffs Richardson, Johnson, Greene, and
other unnamed entities and individuals demand judgment
against Defendant Eversource in a sum and manner to be
determined by the trier of fact, and ask this Court instruct or
order relative to the award of:

(a) Compensatory damages against the Defendant and in
favor of the Plaintiffs;

(b) Costs of this action including reasonable attorneys' fees to
the Plaintiffs;

(¢) Such other and further relief as this Court may deem
appropriate.

COUNT IV — Breach of the MA Consumer Protection Statute by
Defendant Eversource Energy Service Co., Inc.

42. The Plaintiffs re-allege and incorporate by reference each and
every allegation set forth in Paragraphs 1-29 above.

43. In a timely manner Defendant Eversource shall be provided
with notice of Plaintiff's complaint for breach of contract and
violation of MGL c¢. 93A.

44, Defendant Eversource shall be found to have failed to
adequately respond to Plaintiffs’ notice of breach of contract and

violation of MGL c. 93A.

45. As a result of Defendant 's failure to comply with the terms of
M.G.L. ¢.93A and its failure to respond or negotiate in good faith

13
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with the Plaintiffs the Plaintiffs have been denied their rightful
remedy and recompense under law.

WHEREFORE, Plaintiffs demand judgment against Defendant
Eversource in a sum and manner to be determined by the trier of
fact, and asks this Court instruct or order relative to the award of:

(a) Compensatory damages against the defendants and in
favor of the plaintiff;

(b) Costs of this action including reasonable attorneys' fees to
the plaintiff;

(¢) Punitive damages; and

(d) Such other and further relief as this Court may deem
appropriate.

WHEREFORE, Plaintiff demands said judgment be doubled or
tripled as deemed just, fit, and in accord with Massachusetts law.

Plaintiffs Request a Jury Trial of All Issues Triable of Right to
A Jury.

Respectfully submitted,

Catherine T. Richardson,

Sandra Johnson,

David Greene,

and other unnamed entities and individuals,
By their Attorney,

Bruce R. Taub, BBO No. 544080
Law Office of Bruce R. Taub, P.C.
P.O.Box 2712

Orleans, MA 02653

(617) 529-7129
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Catherine T. Richardson,

Sandra Johnson,

David Greene,

and other unnamed entities and individuals,
Plaintiffs

V.

~ Eversource Energy Service Co., Inc., formerly dba
Northeast Utilities Service Co., Inc. and NStar,

formerly AKA NStar a Northeast Utilities Company, and
Vegetation Control Service, Inc., Lewis Tree Service Inc.,
and Lucas Tree,

Defendants
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PLAINTIFFS’ MOTION FOR THE GRANTING OF A
TEMPORARY EXPARTE RESTRAINING ORDER OR IN
THE ALTERNATIVE FOR THE ISSUANCE OF A SHORT
ORDER OF NOTICE FOR HEARING ON PLAINTIFES’
REQUEST FOR THE GRANTING OF A TEMPORARY
INJUNCTION

1. The plaintiffs, Catherine T. Richardson, Sandra Johnson,
David Greene, and other unnamed entities and individuals,
hereby move for a Temporary Restraining Order pursuant to
Mass. R. Civ. Proc. 65. Plaintiffs seek said TRO and
subsequent Preliminary Injunction restraining and enjoining
Defendant Eversource and its agents, servants, employees,
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contractors, subcontractors and all those in active concert or
participation with Defendant Eversource to prevent
Defendant Eversource and its agents from taking any actions
that might be considered to be the spraying or application of
toxic herbicides anywhere within Barnstable County.

2.  Plaintiffs are persons of legal age who resides and at all
times relevant hereto resided in Barnstable County where
each owns, possesses, and occupies property including a
single family residential home, appurtenant structures, lawns,
trees, gardens, wells, proximity to an aquifer, and/or
proximity to a public ground water source from which the
Plaintiffs at all times relevant hereto derives their drinking
water.

3.  Plaintiffs bring this Motion to prevent commencement
of and/or the ongoing application or spraying of toxic
‘herbicides on or about their properties and on or about the
Barnstable County Aquifer, the sole source of their drinking
water, so as to prevent irreparable harm to their properties
and to the Barnstable County Aquifer and to avoid and
preclude the creation of irreparable damages to their property
pending trial on the merits of the above-encaptioned case.

4.  This Motion is made on the grounds that immediate and
irreparable injury will result to Plaintiffs, the public, and the
environment unless the spraying or application of toxic
herbicides is enjoined in Barnstable County pending trial of this
action.
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5.  Plaintiffs are informed and believe that some spraying or
application of toxic herbicides has begun or could begin

immediately; before the merits of this action will be heard or
decided.

6. Plaintiffs allege that Defendant Eversource has failed to
comply with its obligations under the statutory requirements of
MGL 132B and 333 CMR 11 and by failing to adequately
consider all reasonable alternatives to the spraying and
application of toxic herbicides in Barnstable County.

7.  When evaluating whether a TRO or preliminary injunction
is warranted in this or other cases an injunction should be issued
only where there are “serious questions going to the merits” and
where the balance of hardships fall sharply in plaintiffs’ favor,
as measured by a likelihood of irreparable injury and whether
the injunction is in the public interest.

8.  Even without the full record available, Plaintiffs can show
not only that there are “serious questions going to the merits” of
the case but also that Plaintiffs are likely to succeed on the
merits.

9.  Reconciling the need for interim relief with the restriction
on freedom that it imposes is the proper focus of the search for
appropriate criteria governing interlocutory injunctions.

10. In weighing the hardship to the Defendant if the
Restraining Order or Injunction issues - as contrasted with the
hardship to the Plaintiffs if relief is withheld - the balance of the
equities clearly tips in favor of Plaintiffs’ requested relief in the
instant case, because the personal, emotional, medical,
pecuniary, and environmental injuries projected are irreparable.
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11. “Irreparable harm,” in the context of a motion for
preliminary relief refers to an injury that may occur between the
request for temporary relief and a judgment on the merits.

12.  Without the requested relief, the Plaintiffs will suffer a
loss of rights that cannot be vindicated should the Plaintiffs -
prevail after a full hearing on the merits.

WHEREFORE, inasmuch as the balance of harms favors the
issuance of an injunction to protect the Plaintiffs, Plaintiffs
respectfully request this Honorable Court grant the requested
injunctive relief.
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