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PREFACE

The purpose of the Zoning Guidebook is to assist those involved in land use
regulation of private property through zoning. Specifically, the Guidebook addresses
The Zoning Act, M.G.L., ch. 40A, §§ 1-17. Each section begins with the law and
annotations. The annotations are not part of the statute and are included in each
section simply to assist in locating certain provisions of the law. Next, the legislative
history is provided, followed, if applicable to the section, by permissible and required
actions under the statute, related case law, and some cautionary notes. If
applicable, sample forms and other useful material will be included after the
cautionary notes in some sections. Some sections will also include a highlighted
discussion of a particular topic. Finally, links to useful websites and references to
related sections of the Zoning Guidebook or to other publications of the
Massachusetts Federation of Planning and Appeals Boards are included at the end

of most sections.

Case law, known as comman law, is important, as both the general laws adopted by
the legislature and the common law decided by the judiciary must be used in order
to understand zoning law. The author has tried to include a significant amount of
case law under each section, including the most important case law for that section,
but not all of the case law that may pertain to a section is included if the rule of the
case is included in other cases. The related case law provides citations (in most
cases citations to both the Massachusetts and regional reporters where available,
but for some of the more recent slip opinions only a year and court is specified) and
parenthetical summaries that should not be substituted for a full reading of the actual
case. In complex cases or where indecision exists, seek legal advice, as this
Guidebook is exactly that -- a guide -- and should not be used for purposes of
arriving at definitive legal answers.

Attorney Carol A. Rolf has compiled this 2004 revision with assistance from
members of the Board of Directors of the Massachusetts Federation of Planning and
Appeals Boards. Copies of this Guidebook and other publications may be obtained
from the Massachusetts Federation of Planning and Appeals Boards. Contact the
executive secretary at (508) 754-3068.
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INTRODUCTION TO THE ZONING ACT

The right of municipalities to use the police power known as zoning has existed in
Massachusetts since 1920 (St. 1920, c. 601, §§ 1-9, codified under M.G.L. Ch. 40,
§§ 25-30A). This 1920 statute was amended in 1954 and the legislature replaced it
with “The Zoning Enabling Act” (St. 1954, c. 368, §2, codified under M.G.L. Ch. 40A,
§§ 1-22). When the legislature adopted the most recent zoning codification in 1975,
which included “The Zoning Act” (St. 1975, c. 808, §§ 1-7, Section 3 of Chapter 808
was codified under M.G.L., Ch. 40A, §§ 1-17 as “The Zoning Act"), thus replacing
the 1954 law. Chapter 808 suggested specific objectives for adopting zoning, as the
1975 law had as one of its purposes the modernization of zoning by municipalities
through use of the Massachusetts Home Rule Amendment to the Constitution (Art.
89 of the Amends. of Mass. Const.). The legislature thus turned over control of
substantive zoning provisions to cities and towns, while standardizing mainly
administrative procedures. These objectives, as found under Section 2A of Chapter
808 of the legislative acts of 1975, include, but are not limited to, the following:

To lessen congestion in the streets;

To conserve health;

To secure safety from fire, flood, panic and other dangers;

To provide adequate light and air;

To prevent overcrowding of land;

To avoid undue concentration of population;

To encourage housing for persons of all income levels;

To facilitate the adequate provision of transportation, water,

water supply, drainage, sewerage, schools, parks, open space

and other public requirements;

e To conserve the value of land and buildings, including the
conservation of natural resources and the prevention of blight
and pollution of the environment;

» To encourage the most appropriate use of land throughout the
city or town, including consideration of the recommendations of
the master plan, if any, adopted by the planning board and the
comprehensive plan, if any, of the regional planning agency;
and

e To preserve and increase amenities by the promulgation of

regulations to fulfill said objectives.
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Said regulations may include but are not limited to restricting,
prohibiting, permitting or regulation:

1. uses of land, including wetlands and lands deemed subject to
seasonal or periodic flooding;

2. size, height, bulk, location and use of structures, including buildings
and signs except that billboards, signs and other advertising devices
are also subject to the provisions of sections twenty-nine through thirty-
three, inclusive, of chapter ninety-three, and to chapter ninety-three D;
3. uses of bodies of water, including water courses;

4. noxious uses;

5. areas and dimensions of land and bodies of water to be occupied or
unoccupied by uses and structures, courts, yards and open spaces;

6. density of population and intensity of use;

7. accessory facilities and uses, such as vehicle parking and loading,
landscaping and open space; and

8. the development of the natural, scenic and aesthetic qualities of the
community.
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SECTION 1.
TITLE OF CHAPTER

THE LAW ANNOTATIONS
This chapter shall be known and may be cited as Title of General Law,
"The Zoning Act". chapter 404
LEGISLATIVE HISTORY

Added by St. 1975, c. 808, § 3; amended by St. 1977, c. 829, § 3a.

PERMISSIBLE/RE RED ACTIONS

w “The Zoning Act” or M.G.L. Chapter 40A was adopted as Section 3 of
Chapter 808 of the 1975 legislative session. The previous title for the state
zoning law was “The Zoning Enabling Act.” By renaming the law and deleting
the term “Enabling” from its title, the legislature’s intent was to encourage
municipalities to be creative in regulating land use by adopting innovative .
and modern provisions under the Home Rule Amendment of the
Massachusetts Constitution (Art. 89 of the Amends. to the Mass. Const.)

RELATED CASE LAW

£ Burnham v. Board of Appeals of Gloucester, 333 Mass. 114, 128 N.E.2d 772
(1955) (although purpose of zoning is to protect uses in one area from uses in
another area of the municipality, zoning should remain flexible).

L3 Church v. Building Inspect. of Natick, 343 Mass. 266, 178 N.E.2d 272 (1961)
(earlier interpretations under prior zoning laws do not become invalid when the
legislature repeals or amends the law).

3 Circle Lounge & Grille v. Board of Appeal of Boston, 324 Mass. 427, 86
N.E.2d 920 (1949) (purpose of zoning is to protect neighborhoods from

deleterious uses).
£d  Collura v. Arlington, 367 Mass. 881, 329 N.E.2d 733 (1975) (zoning powers

are not to be interpreted narrowly).
£ Decoulous v. City of Peabody, 360 Mass. 428, 274 N.E.2d 816 (1971)

(zoning powers are not to be interpreted narrowly).
L3 Dowd v. Board of Appeals of Dover, 5 Mass. App. Ct. 148, 360 N.E.2d 640

( 977) (municipality has power to regulate uses as it deems necessary).
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