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FENSIBLE DECISIONS
e i

l PREPARATION AND KNOWLEDGE
ARE KEY

A. IDENTIFY AND REVIEW THE
APPLICABLE LAW
+  KEEPINMIND...
- THE STATUTORY AUTHORITY
- THE STANDARDS AND CRITERIA
- THE PROCEDURAL REQUIREMENTS
... APPLICABLE TO THE APPLICATION
BEFORE YOU.

CPTC Fab 207 Worshop




B. DETERMINE APPLICABLE
DECISION-MAKING
STANDARDS AND
PROCEDURE

+ LOOK AT THE
APPLICABLE:
- STATUTE
- BY-LAW OR

ORDINANCE

- REGULATIONS

+ THESE WILL PROVIDE
THE FRAMEWORK
AND BASIS FOR THE
DECISION.

CPTC Fak 2007 Workshop

C. REVIEW THE APPLICATION BEFORE
THE HEARING.
* NOTE OFFICIAL SUBMITTAL AND RECEIPT
DATES
© » IDENTIFY ANY MISSING ELEMENTS OF
THE APPLICATION: (check for application fees,
signature(s) of proper parties on the application form;
pl of appli form and panying
maternials)
CHECK FOR PROCEDURAL AND
SUBSTANTIVE COMPLIANCE WITH
APPLICABLE LAW

+ IDENTIFY TIMETABLE FOR DECISION '

CPTC Fal 2007 Workshop

. CONDUCT A FULL AND FAIR
HEARING

A. FOLLOW STATUTORY AND/OR
BY-LAW/ORDINANCE REQUIREMENTS FOR
HEARING AND NOTICE

CPTC Fak 2007 Workshop




» BEFORE THE HEARING, VERIFY:
- TO WHOM AND WHEN WAS NOTICE SENT?
- HOW WAS NOTICE SENT?

- WHERE AND WHEN WAS NOTICE PUBLISHED?
POSTED?

- WAS THE CONTENT OF THE NOTICE ACCURATE?
— DID THE NOTICE INCLUDE:
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1. The date, time and place of hearing?
2. The name(s) of the landowner and applicant?

3. A brief description of the request to be heard
(including reference to the applicable Statute
and By-law/Ordinance provisions)?

4. The address or other identification of the

subject property?

CPTC Fal 2007 Workshop

B. AT THE START OF THE
HEARING IDENTIFY THE
SUBJECT OF THE
HEARING AND EXPLAIN
THE BOARD’S HEARING
PROCEDURES AND
ORDER OF
PRESENTATION.

CPTC a1 2007 Workshop.




C. SCRUPULOUSLY OBSERVE THE OPEN
MEETING LAW AND CONFLICT OF INTEREST
LAW.

A VIOLATION OF THE OPEN MEETING LAW
MAY RESULT IN A REMAND OF THE DECISION
OF THE BOARD OR MAY RESULT IN A COURT
ORDER NULLIFYING THE DECISION.

CPTC £l 2007 Workshop

— Make sure everyone can see and hear the entire
proceeding.

— It is the chairman’s responsibility to keep order

— Refrain from whispering or passing notes
during the hearing.

* CONFLICT OF INTEREST LAW - AVOID
VIOLATION

— May result in fines being assessed
against the individual member.
— Could infect the decision of the Board.

CPTC Fal 2007 Workshop

D. MAINTAIN PROPER DECORUM
-~ THE CHAIRMAN SHOULD NOT PERMIT:

*  Argumentative debate

»  Unruly/disrespectful behavior
*  Racial or ethnic slurs

*  Abusive, insulting language

*  Physical violence

CPTC Fal 2007 Workshop




= THE CHAIRMAN SHOULD:

— Use the gavel when necessary
— Recess the meeting if it gets out of hand

— As a last resort, eject unruly attendees only
after warnings and after obtaining assistance
from the police department.

&

S,
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+ THE BOARD SHOULD MAINTAIN
SOME DEGREE OF FORMALITY.
— Avoid making personal remarks (even as a
joke)
— Avoid familiarities such as addressing
petitioners or members of the public hearing
audience by their first names.

CPTC Fal 2007 Workshop.

E. AVOID EX PARTE
COMMUNICATIONS

—  If unavoidable, report
substance of the
communication to the rest
of the board at an open
meeting — preferably during
the continued public
hearing.

CPTC Fa¥ 2007 Workshop




« LIMIT OR AVOID INDEPENDENT
INVESTIGATIONS.

Remember, it is not the Board’s role to resne
information presented at the public hearing, or to
provide additional information in support of an
application - this is the Applicant’s (or the
opponent’s) responsibility.

CPTC Fal 2007 Worshop

Site Visits

« Site visits can be arranged by the Board at a
meeting, scheduled to occur before or
during the hearing process.

* One or all of the members of the Board
and/or staff can attend.

» If a quorum of the Board attends, the
meeting should be posted and NO
deliberation can take place, although it is
acceptable to discuss what is being viewed.

CPTC Fab 2007 Workshop.

If tempted to undertake an If making an independent
investigation outside the site visit...

public hearing process. .. .

- Don’t enter without
permission

- Report back to the Board at

th blic h
e public hearing ~ Don’t deliberate the

proposal — observe site

~ Give the applicant or other conditions and report back
hearing participants an at the Public Hearing.
opportunity to respond or
rebut the information

— Hold or repeat any
questions about what you
observed until the hearing.

CPTC Fat 2007 Workshop.




* MAINTAIN A FULL AND ACCURATE RECORD OF
THE PROCEEDINGS
* THE RECORD SHOULD INCLUDE:
- Hearing Notice
- Complete application and all documents
submitted during the hearing
~ A tape recording or transcript of the hearings,
if there is one i
- List of Board members present & participating
~ Date of the vote ?
- The vote and a copy of the final decision

Minutes of the hearing and any related meeting are not
usually part of the record as they often incomplete and may
contain hearsay*

CPTC Fak 2007 Workshap

Ill. FIND RELEVANT FACTS BASED UPON
THE RECORD

BEFORE VOTING:

A.  DISCUSS AND MAKE GENERAL
; FINDINGS CONCERNING THE
PROPERTY AND APPLICATION:
- DESCRIBE THE SUBJECT
PROPERTY
- DESCRIBE THE PROPOSED
DEVELOPMENT/ USE
~  RECITE PERTINENT TESTIMONY
AND/OR DOCUMENTS

CPTC Fal 2007 Workshop

B. IDENTIFY THE APPLICABLE LAW AND
STANDARDS/CRITERJA FOR DECISION.

C. MAKE SPECIFIC FACTUAL FINDINGS
PERTAINING TO THE APPLICABLE
STANDARDS/CRITERIA
— Base findings only on the record before the Board and
matters of general knowledge.

- Do not make findings that are unsupported by the
facts presented to the Board.

- Avoid a mere repetition of the statutory or regulatory
language.

CPTC a1 2007 Workshop




IV. BASIS FOR THE DECISION

BASE THE DECISION ON THE FINDINGS AND THE
APPLICABLE LAW.

A. THE MOTION SHOULD STATE THE NATURE
OF THE APPLICATION TO BE DECIDED.

FOR EXAMPLE:

—  Request for a special permit for an alteration of a pre-
existing nonconforming automobile service station
pursuant to G.L. c. 40A, §6 and Section VI. A. 4 of the
AnyTown Zoning Bylaw.

/a

B. THE MOTION SHOULD DESCRIBE THE
ISSUE(S) AND/OR APPLICABLE STANDARDS
AND CRITERIA.

C. THE MOTION SHOULD RELATE THE
FACTUAL FINDNGS TO THE APPLICABLE
STANDARDS AND CRITERIA.

CPTC Fat 2007 Workshop

V. QUORUMS & VOTING

GENERAL RULE:

The majority of a board’s full membership
(regardless of actual vacancies) constitutes a
quorum, and a majority of the quorum may
act by majority vote of those present and
voting.

CPTIC Fal 2007 Worksnop




SPECIAL RULES:

+ Where Zoning Act requires supermajority vote to
grant zoning relief, that same supermajority
constitutes a quorum for the purpose of hearing and
deciding on the application.

* For subdivision applications — The favorable votes
of at least a majority of the full board membership
are necessary to grant subdivision approval.

* For ANR applications — The favorable votes of at
least-a majority of the full board membership are
required to endorse a plan as not requiring
subdivision approval.

CPTC Fak 2007 Workshop

+ It is important to preserve a voting quorum
— i.e. only board members who attended and
heard the evidence at the hearing (all
sessions) can vote.

» Exception - Mullin Rule

— MGL Chapter 39 Section 23D

CPTC Fat 2007 Workshop

VI. AFTER THE DECISION

FOLLOW POST-DECISION NOTICE AND FILING
REQUIREMENTS OF THE APPLICABLE
STATUTE(S).

ADHERE TO STATUTORY TIME LIMITS FOR
REACHING A DECISION AND TAKING FINAL
ACTION.

CPTC Fa 2007 Workshop




FINAL THOUGHTS

Remember — doing your jobs is an important
function upon which both the applicant and the
public rely.

Know the rules that apply to each case and the limits
of your authority.

Seek input from fellow members, staff, or town
counsel as necessary to clarify applicable statutes,
rules and regulations, and their meaning.

CPTC Fal 2007 Workshop
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Suggested Outline to follow when drafting Zoning Decisfons

L. Give your decision an appropriate title.
A “Findings and Decision” is recommended

I Create an introductory section that sets out in summary fashion all of the
pertinent information at the beginning of the decision.

A State name and address of applicant

B. Identify zoning relief sought with reference to pertinent sections of
zoning by-law or ordinance

Include a brief description of project

List property address and zoning district

List dates of the public hearing

Identify board members sitting on application

@ mmoo

State the decision and the tally of the vote on the application

. Findings: This is the key section of the decision that identifies governing
standards of your review and your findings for the applicant’s project in
relation to these standards.

A. General findings

1. Description of the property including size and any pertinent
physical features

2. Description of abutting properties and neighborhood
Detailed description of the project as proposed by the applicant

4, Identify pertinent submissions such as expert testimony and key
presenters

B. The applicable law and decision criteria

1. In the case of a variance, list the statutory criteria in General
Laws Chapter 40A, section 10
2. In the case of a special permit, list the statutory criteria in

General Laws Chapter 40A, section 9, and the criteria in the
local zoning by-law or ordinance

3. In the case of an appeal, set out the issue which you have been
asked to decide and include references to the applicable
provisions of the General Laws Chapter 40A and the local
zening by-law or ordinance

C. Specific Findings



With respect to all the criteria noted above, write out your
findings in detail. Refer to written materials and oral testimony
offered either in support of or in opposition to the project at the
public hearing. This is the single most important section of the
decision which, on appeal, will be subject to the greatest judicial
scrutiny. This part of the decision must be well conceived and
clearly organized.

. Decision of the Board

A

B.

Restate the disposition by the board of the application whether it be a
grant, denial or grant with conditions.

Conditions

1.

Any conditions agreed to by the applicant or imposed by ihe
board should be spelled out clearly and in detail. Conditions
must be should be clear in order to avoid future enforcement
issues and disputes as to the meaning of the condition.

Conditions may relate to on-site or off-site matters. Conditions
are typically crafted to mitigate the impact of the project on the
neighborhood. For example, conditions may include either road
or intersection improvements, landscaping plans or lighting
specifications.

Conditions may place limits on the use of the property or
project. For example, the size of the building or hours of
operations can be limited.

Conditions may place limits on time frames. As matter of iaw,
variances run with the land (are permanent) unless the decision
states otherwise. Variances may not, nowever, include the
continuation of the applicant’s ownership of the property as a
condition. Variances may limit uses to a certain number of
years or certain time(s) of the year. Special permits may be
limited to a certain number of years, certain times of the year,
be made personal to the applicant’s ownership or unlimited as
to time. In all events, time limitations should be specifically and
unambiguously stated.

Conditions may reference the need of the applicant to obtain
other permits or approvals.

In the case of a variance, a condition may identify the work
necessary to constitute the exercise of the variance in order to
avoid questions whether the variance was exercised timely

(within one year unless otherwise extended by six months).
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7. In the case of a special permit, a condition may identify the work
necessary to constitute substantial use of the permit in order to
eliminate questions whether the permit has lapsed (after two
years). This is particularly important in projects involving
multiple phases of work.

Signature block

A. Set up iocation for execution of the decision by the board members or
chairperson on behalf of the board_

Date of filing of decision

A. Set up location to indicate the date of the filing of the decision with the
Municipal Clerk.

Notice of appellate rights

A. Include paragraph explaining time period within which appeals must be
taken and to which courts



Writing Reasonable and Defensible Decisions
~from a Legal and Implementation Perspective

Robert W. Ritchie, Assistant Attorney General
Director, Municipal Law Unit.

The Citizen Planner Training Collaborative website offers a most congenial stai'ting point for any discussion
of how best to fashion a zoning decision. With this in mind, I offer several thoughts and reflections that supplement
the good guidance found there.. '

As a threshold observation, there is no substitute to being well informed about the applicable federal, state,
and local laws relating to the application before the Board and being familiar with the Jand areas and neighborhoods
most directly affected — positively or negatively — by the proposal before you.

Equally important is an appropriate sensitivity te the Conflict of Interest Law. The best way to compromise
the credibility — or even legality — of a zoning decision is that it be crafted not with the interests of the applicant and
the community in mind, but rather to advance or retard the interests of persons not before the Board. By disciplined
objectivity and by compliance with the Open Meeting Law, Public Records Law, and Conflict of Interest Law, the
Board will deserve and achieve the trust and confidence of those affected by its decisions. A technically excellent
decision written by a Board with a reputation for biased judgements, a preference of meeting behind closed doors;
close-to-the-chest handling of public records, and behaviors driven by personal interests will neither deserve nor
achieve public confidence. ‘

Defensible decisions are born long before the first word of the decision is reduced to print. For example, in
the conduct of the hearing, civility with the parties and the public is indispensable. A hostile climate or defensive
attitude during the hearing inhibits the orderly gathering of the facts upon which the Board’s findings are based.

~ Decide on your Board’s policy with respect to the services of Town Counsel, whether, for example, counsel
should on complex cases participate in the conduct of the hearing. Consultation with counsel during the hearing, or
between sessions of the hearing, should be considered when the legal issues involved in the matter before you so

warrant.

Explain the Board’s policies and rules up front to those who participate in the hearing and to others who
attend hearing. This will facilitate the orderly progress of the hearing, prevent interruptions, and give those with
something to say a set of reasonable expectations of where in the process they can be heard.



What follows is the full text of CPTC’s “Suggested Outline” as it appears on the website, interspersed in

italics with thoughts and comments of my own amplifying these excellent points.

w0

Suggested Qutline to follow when drafting Zoning Decisions

Give your decision an appropriate title.
A “Findings and Decision” is recommended

® Consistency is always important. Thus, the use of a “template” in
writing decisions not only makes the job easier, but also serves asa
checklist for the important and indispensable elements of a well writfen
decision. Having the template in your word processor serves as a tried
and true mold into which you can insert the case-specific content of the
decision. In this regard, the Title should always include the same unigue
alpha-numeric identifier assigned to the original application, as well as the
date and its place in'the Boards Sequence of decisions. E.g, "Decision #
03-23, issued March 21, 2003." .

Create an introductory section that sets out in summary fashion all of the pertinent information at
the beginning of the decision. '

A . State name and address of applicant

® [dentify also any other parties whose involvement in the project or the
hearing is essential. If the Applicant is a corporation or other entity,
identify the principals or representatives. If the Applicant was
represented at the hearing by counsel, identify the attomey or other
representative speaking on its behalf

Identify zoning relief sought with reference to pertinent sections of zoning by-law or
ordinance ' :
C. Include a brief description of project
® This can be abstracted from the submissions of the Applicant, but be
~ sure to make reference to your source of information for this description
of the project.
D. List property address and zoning district

E. List dates of the public hearing

® Include the specifics of all notices posted, published, and mailed as a
record of the Board’s compliance with applicable state and local laws.

® You might wish to list the place where the‘hearing fook plaée, and
whether there was a “view” taken as part of the process. Recite in your

L



conclusions fhat your findings are in part based upon information
obtained at the view, if one was taken.

F. Identify board members sitting on application

® Make sure to note that they all attended all sessions of the hearing,
and that they constituted a quorum of the Board.

G. State the decision and the tally of the vote on the application

® Include in your introductory statement an y administrative history, if
any, in the project before you. For example, if this is the second of three
local permits and approvals required by the Applicant for its project,
reciting where this Board's decision fits in the total scheme of things is

important.
o Maps énd photographs can be invaluable to all parties to the hearing.

Encourage their submission by the parties or produce them for the
record. Make reference wherever possible to maps and photographs in

7 your findings.
BN Findingvg:' This is the key section of the decision that identifies governing standards of your review
and yoqr» findings for the applicant's project in relation to these standards.
A General findings
1. Description of the property including size and any pertinent physical features
® Always remember to connect each finding to the source of information

(or evidence) upon vwhich the finding depends. Make reference to
exhibits by number or letter.

2. Description of abutting properties and neighborhood
3. Detailed description of the project as proposed by the applicant
4. Identify pertinent submissions such as expert testimony and key presenters



® You serve on a land use board in large part because you have an
interest in your community and are presumed to know it well enough that
proposals that come before you are Jjudged in context, not in a vacuum.
Your famijliarity with your community and the neighborhood in question -
whether acquired over time, or acquired in preparation for the hearing — js
not irrelevant and is not an improper basis upon which to Jjudge the matter
before the Board. That having been said, it is important to let the record
show how your findings relate to this knowledge. If your decision relies in
part on your own knowledge of the area, let this be expressly reflected in
your findings.

® Arrange, where possible, to have all exhibits pre-marked and
duplicated for all members of the Board and, where appropriate, make
them available to other parties to the matter before you. This will not only

. save time, but eliminate distraction as exhibits are passed from member
fo member while the testimony on other matters progresses. It also
facilitates your findings and thus allows you more easily to link any
general or specific finding to the evidentiary basis for that finding. In
‘complex cases, availability of the exhibits before the hearing can be
helpful.

B. * The applicable law and decision criteria

1.

In the case of a variance, list the statutory criteria in General Laws Chapter 40A,
section 10 : :

In the case of a special perrﬁit, list the statutory criteria in General Laws Chapter

“40A, section 9, and the criteria in the local zoning by-law or ordinance

In the case of an appeal, set out the issue which you have been asked to decide
and include references to the applicable provisions of the General Laws Chapter
40A and the local zoning by-law or ordinance

® Make absolutely sure you have ail applicable local by-laws, including
the most recent amendments as approved by the Attorney General, and
evidence of when those amendments became effective (i.e., when
published and posted by the Town Clerk). Where the matter before the
Board entails the zoning by-laws in effect at some earlier date, make
certain you have obtained copies from the Town Clerk. ’

® Whenever possible, schedule time with the Board'’s Counsel to identify
the applicable federal, state, and local laws applicable to the matter at
hand. Time spent with the Town Counsel before the hearing is more
cost-effective than time spent in preparation for the appeal later on.
Perhaps periodic work sessions with Town Counsel will help the Board
plan ahead for the varioys applications it can expect to handle.
Checklists, outlines, and decision templates are incredibly useful in this
regard.

® Training programs such as this one, or which are available from state-
wide associations such as Mass Municipal Association, City Solicitors &
Town Counsel Association, and the Attorney General’s Office, are
invaluable to Board members irj meeting the demands made of them to

q
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write legally defensible decisions. Take advantage of every opportunity
to educate yourselves in this way.

® Let your decision recite the conditions imposed by federal, state, or
local laws on the relief requested, and make findings with respect to each
one having been satisfied (for a grant or grant with conditions) or not
satisfied (with respect to a denial).

C. Specific Findings

1. With respect to all the criteria noted above, write out your findings in detail. Refer
to written materials and oral testimony offered either in support of or in opposition
to the project at the public hearing. This is the single most important section of
the decision which, on appeal, will be subject to the greatest judicial scrutiny. This
part of the decision must be well conceived and clearly organized.

® One of the more common mistakes made here is to confuse a
recitation of the testimony and other evidence with findings. A “finding” is
something made by the Board, while “testimony” and “evidence” is made
by others. A reviewing court will want to know what the Board thinks, not
what those who presented evidence at the hearing think. A mere
recitation of what the witnesses said alone provides no clue as to whether
the Board accepts or rejects the testimony of the witness. Itis better,
then, for the Board to announce its conclusions in the form of "specific
findings,” citing as its basis for doing so its acceptance of the testimony of
one or more witnesses, its rejection of the testimony or evidence offered
by others, or such other reasons sufficient to support the finding.

® [n making findings, refer liberally to the exhibits (by number or letter) to
tie each finding to something in the evidence base to which it relates.

® Wherever possible, encourage stipulations from the parties before the
Board, and by accepting those stipulations you elevate the defensibility of
your findings based upon them and ultimately of the decision itself.

® Where letters or other materials has been sent to the Board, itis
always best to let the record show that it was sent, whether it has been
shared with the parties or entered into the record of the case, and
whether is a basis upon which board findings are made.

Decision of the Board

A Restate the disposiﬁon by the board of the application whether it be a grant, denial or
grant with conditions.

e Whether the disposition of the Board is to deny, to grant, or to grant
with conditions, make certain that there are findings to support the
conclusion reached, and revise your findings to assure inclusion of every
relevant fact or provision of law upon your conclusion depends.

e Refer liberally to the Exhibits by number (or letter) to connect up the
elements of your decision with the evidence.

%



® Take advantage of available technology during the hearing to record
or videolape the hearing, and take good notes that later will serve you
when drafling the decision. The laptop computer can be an invaluable
aid in capturing important information relevant to the ultimate decision of
the Board. Good notes are far superior to even the best memory.

C. Conditions

1.

Signature block

Any conditions agreed to by the applicant or imposed by the board should be
spelled out clearly and in detail. Conditions must be should be clear in order to
avoid future enforcement issues and disputes as to the meaning of the condition.

Conditions may relate to on-site or off-site matters. Conditions are typically
crafted to mitigate the impact of the project on the neighborhood. For example,
conditions may include either road.or intersection improvements, landscaping
plans or lighting specifications. :

Conditions may place limits on the use of the property or project. For example,
the size of the building or hours of operations can be flimited.

- Conditions may place limits on time frames. As matter of law, variances run with

the land (are permanent) unless the decision statés otherwise. Variances may
not, however, include the continuation of the applicant's ownership of the property
as a condition. Variances may limit uses to a certain number of years or certain
time(s) of the year. Special permits may be limited to a certain number of years,
certain times of the year, be made personal to the applicant's ownership or
unlimited as to time. In all events, time limitations should be specifically and
unambiguously stated., .

Conditions may reference the need of the applicant to obtain other permits or
approvals.. S

In the case of a variance, a condition may identify the work necessary to
constitute the exercise of the variance in order to avoid questions whether the
variance was exercised timely (within one year unless otherwise extended by six
months). :

In the case of a special permit, a condition may identify the work necessary to
constitute substantial use of the permit in order to eliminate questions whether
the permit has lapsed (after two years). This is particularly important in projects
involving multiple phases of work. :

-® Remember that conditions are reasonable only to the extent that they
address some identified mischief, or some deficiency in the project that
would, but for the conditions, make the project unacceptable to the
community. Avoid the temptation to exact some benefit to the community
that has no relevant nexus to the project. Mistakes here could result in
liability assessed upon the communily, including money damages.

A Set up location for execution of the decision by the board members or chairperson on
behalf of the board

e



® Make sure the record reflects the authority of the chairperson to sign
* the decision on behalf of the Board.

Vi Date of filing of decision
A Set up location to indicate the date of the filing of the decision with the Municipal Clerk.
Vi Notice of appellate rights 7
A Include paragraph explaining time peériod within which appeals must be taken and to
which courts

® Remember that the Public Records Law requires the retention of all that is
submitted to the Board. Not only is this important in the event of an appeal,
but may have practical implications in later years when the history of a parce/
(or parcels) of land must be ascertained. All too often we encounter
situations where alf copies of the town’s by-laws are thrown away as new
by-laws are adopted or revised, The land use laws applicable to a given
parcel of land in times past are often critically important to the present uses to
which the parcel may be put. Town Clerks and Planning Boards should be
diligent in retaining archive copies of all of the town’s zoning by-laws so that
the chronology of the town'’s Jand use laws is always available.

® One final note on style and grammar. These things matter. Poorly
drafted decisions filed today all too often appear in a complaint filed in
court fomorrow. . Write your decision clearly so it can be easily read and
understood all. Avoid the use of Jjargon and legalese. Use lots of “white
space” and outline formats to provide clarity and context to the
components of the decision. The same style tips that are applicable to -
by-law drafting are applicable to decision writing. A wrongly placed
€omma can totally alter the meaning of the sentence in which jt occurs.
Wherever possible, find someone with good editing skills to proof-read
the decision not for legality but for clarity and syntax. Take pride in the
quality of your written decisions. )

These materials were prepared for the Citizen Planner Training Collaborative’s
Second Annual Conference at Holy Cross, Worcester, Massachusetts, on March 22, 2003.

The views and opinions expressed here are those of the author
and not of the Aftorney General,



TOWN OF

MASSACHUSETTS

- NOTICE OF DECISION

(To be mailed forthwith to the Applicant, respondent (if any), abutters, owners of
land directly opposite on any way, owners of land within three hundred feet (300') of
the property line, the Planning Board in the Town, the Planning Boards of every
abutting municipality, and every person present at the hearing who requested that
notice be sent to him and stated the address to which such notice was to be sent.)

Applicant(s): Date:
Owner:

Address:

Premises Affected:

more particularly described in a deed recorded in the Franklin County
Registry of Deeds Book , Page

Referring to the above application for

After a public hearing on , the Board, at its
meeting on
VOTED TO GRANT a subject to
the following conditions, safeguards and limitations on time or
use, if any.

VOTED TO DENY a

The Findings of the Permit Granting Authority setting forth compliance with the
statutory requirements for issuance of such varianc: or permit arz atiached hereto
and incorporaied herein by reference.



The decision of the Board, together with a detailed record of its proceedings stating
the reasons for the decision, shall be filed within fourteen (14) days after hearing in
the office of the Town Clerk.

Decision filed with the Town Clerk on

IMPORTANT - Any appeal from the decision of the Board must be made pursuant to
General Law Chapter 40A, Section 17, as amended, and must be filed within twenty
- (20) days after the date of filing of the decision with the Town Clerk.

Spec Per/Var Notice of Decision
Prepared By:

MacNicol, Tombs & Brown, LLP
r0I0V/97



TOWN OF » MASSACHUSETTS
ZONING BOARD OF APPEALS

FINDINGS QF THE BOARD

(To be mailed forthwith to the Applicant, respondent (if any), abutters, owners of land directly
opposite on any way, owners of land within three hundred feet (300') of the property line, the
Planning Board in the Town, the Planning Boards of every abutting municipality, and every
person present at the hearing who requested that notice be sent to him and stated the address to
which such notice was to be sent.)

Applicant(s): : Date:

Owner:

- Address:

Premises Affected:

more particularly described in a deed recorded in the Frankiin County
Registry of Deeds Book , Page

Referring to the above application for

The Board finds as follows:

(Insert herein specific findings that meet the standards required in the case of a grant and
specific findings that illustrate failure of the applicant to meet the standards in the case of a
denial.) ‘



Westlaw:

FOR EDUCATIONAL USE ONLY Page 1

M.G.L.A. 40B § 20

>
Effective: July 01, 2003

Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
Title VII. Cities, Towns and Districts (Ch. 39-49A)

“@ Chapter 40B. Regional Planning (Refs & Annos)
Nl Low and Moderate Income Housing (Refs & Annos)

= § 20. Definitions

The following words, wherever used in this section and in sections twenty-one to twenty-three, inclusive, shall, unless
a different meaning clearly appears from the context, have the following meanings:--

"Low or moderate income housing", any housing subsidized by the federal or state government under any program to
assist the construction of low or moderate income housing as defined in the applicable federal or state statute, whether
built or operated by any public agency or any nonprofit or limited dividend organization.

"Uneconomic", any condition brought about by any single factor or combination of factors to the extent that it makes
it impossible for a public agency or nonprofit organization to proceed in building or operating low or moderate income
housing without financial loss, or for a limited dividend organization to proceed and still realize a reasonable return in
building or operating such housing within the limitations set by the subsidizing agency of government on the size or
character of the development or on the amount or nature of the subsidy or on the tenants, rentals and income
permissible, and without substantially changing the rent levels and units sizes proposed by the public, nonprofit or
limited dividend organizations.

"Consistent with local needs", requirements and regulations shall be considered consistent with local needs if they are
reasonable in view of the regional need for low and moderate income housing considered with the number of low
income persons in the city or town affected and the need to protect the health or safety of the occupants of the proposed
housing or of the residents of the city or town, to promote better site and building design in relation to the
surroundings, or to preserve open spaces, and if such requirements and regulations are applied as equally as possible to
both subsidized and unsubsidized housing. Requirements or regulations shall be consistent with local needs when
imposed by a board of zoning appeals after comprehensive hearing in a city or town where (1) low or moderate income
housing exists which is in excess of ten per cent of the housing units reported in the latest federal decennial census of
the city or town or on sites comprising one and one half per cent or more of the total land area zoned for residential,
commercial or industrial use or (2) the application before the board would result in the commencement of construction
of such housing on sites comprising more than three tenths of one per cent of such land area or ten acres, whichever is
larger, in any one calendar year; provided, however, that land area owned by the United States, the commonwealth or
any political subdivision thereof, or any public authority shall be excluded from the total land area referred to above
when making such determination of consistency with local needs.

"Local Board", any town or city board of survey, board of health, board of subdivision control appeals, planning
board, building inspector or the officer or board having supervision of the construction of buildings or the power of
enforcing municipal building laws, or city council or board of selectmen.

CREDIT(S)

Added by St.1969, c. 774, § 1. Amended by St.1992, c. 403, § 5; St.2003, ¢. 26, § 181, eff. July 1, 2003.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Westlaw:

FOR EDUCATIONAL USE ONLY Page 1

M.G.L.A. 40B § 21

P

Effective: [See Text Amendments]

Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
Title VII. Cities, Towns and Districts (Ch. 39-49A)

N Chapter 40B. Regional Planning (Refs & Annos)
#l Low and Moderate Income Housing (Refs & Annos)

= § 21. Low or moderate income housing; applications for approval of proposed construction;
hearing; appeal

Any public agency or limited dividend or nonprofit organization proposing to build low or moderate income housing
may submit to the board of appeals, established under section twelve of chapter forty A, a single application to build
such housing in lieu of separate applications to the applicable local boards. The board of appeals shall forthwith notify
each such local board, as applicable, of the filing of such application by sending a copy thereof to such local boards for
their reccommendations and shall, within thirty days of the receipt of such application, hold a public hearing on the
same. The board of appeals shall request the appearance at said hearing of such representatives of said local boards as
are deemed necessary or helpful in making its decision upon such application and shall have the same power to issue
permits or approvals as any local board or official who would otherwise act with respect to such application, including
but not limited to the power to attach to said permit or approval conditions and requirements with respect to height, site
plan, size or shape, or building materials as are consistent with the terms of this section. The board of appeals, in
making its decision on said application, shall take into consideration the recommendations of the local boards and
shall have the authority to use the testimony of consultants. The board of appeals shall adopt rules, not inconsistent
with the purposes of this chapter, for the conduct of its business pursuant to this chapter and shall file a copy of said
rules with the city or town clerk. The provisions of section eleven of chapter forty A shall apply to all such hearings.
The board of appeals shall render a decision, based upon a majority vote of said board, within forty days after the
termination of the public hearing and, if favorable to the applicant, shall forthwith issue a comprehensive permit or
approval. If said hearing is not convened or a decision is not rendered within the time allowed, unless the time has been
extended by mutual agreement between the board and the applicant, the application shall be deemed to have been
allowed and the comprehensive permit or approval shall forthwith issue. Any person aggrieved by the issuance of a
comprehensive permit or approval may appeal to the court as provided in section seventeen of chapter forty A.

CREDIT(S)

Added by 5t.1969, c. 774, § 1. Amended by St.1975, c. 808, §§ 4, 4A, 4B; St.1989.¢. 593, § 1.

<Chapter 40B of the General Laws was added by St.1955, c. 374.>
HISTORICAL AND STATUTORY NOTES
2003 Main Volume
St.1975, c. 808, § 4, in the first sentence substituted "section twelve" for "section fourteen".

Section 4A of St.1975, c. 808, in the fifth sentence, substituted "section eleven" for "section seventeen".

Section 4B of St.1975, c. 808, in the eighth sentence, substituted "section seventeen" for "section twenty-one".
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= § 22. Appeal to housing appeals committee; procedure; judicial review

Whenever an application filed under the provisions of section twenty-one is denied, or is granted with such conditions
and requirements as to make the building or operation of such housing uneconomic, the applicant shall have the right
to appeal to the housing appeals committee in the department of housing and community development for a review of
the same. Such appeal shall be taken within twenty days after the date of the notice of the decision by the board of
appeals by filing with said committee a statement of the prior proceedings and the reasons upon which the appeal is
based. The committee shall forthwith notify the board of appeals of the filing of such petition for review and the latter
shall, within ten days of the receipt of such notice, transmit a copy of its decision and the reasons therefor to the
committee. Such appeal shall be heard by the committee within twenty days after receipt of the applicant's statement.
A stenographic record of the proceedings shall be kept and the committee shall render a written decision, based upon a
majority vote, stating its findings of fact, its conclusions and the reasons therefor within thirty days after the
termination of the hearing, unless such time shall have been extended by mutual agreement between the committee
and the applicant. Such decision may be reviewed in the superior court in accordance with the provisions of chapter

thirty A.
CREDIT(S)

Added by St.1969, c. 774, § 1. Amended by St.1998, c. 161, § 260.

<Chapter 40B of the General Laws was added by St.1955, c. 374.>
HISTORICAL AND STATUTORY NOTES
2003 Main Volume

St.1998, ¢. 161, § 260, an emergency act, approved July 2, 1998, the corrections bill, substituted "housing and
community development" for "community affairs".

CROSS REFERENCES

Housing appeals committee, division of housing and community development, see c. 23B, § SA.
ADMINISTRATIVE CODE REFERENCES

Department of community affairs, procedural regulations of the housing appeals committee, Conduct of

hearing, see 760 CMR 30.09.
Decision and appeal, see 760 CMR 31.08.
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= § 23. Hearing by housing appeals committee; issues; powers of disposition; orders; enforcement

The hearing by the housing appeals committee in the department of housing and community development shall be
limited to the issue of whether, in the case of the denial of an application, the decision of the board of appeals was
reasonable and consistent with local needs and, in the case of an approval of an application with conditions and
requirements imposed, whether such conditions and requirements make the construction or operation of such housing
uneconomic and whether they are consistent with local needs. If the committee finds, in the case of a denial, that the
decision of the board of appeals was unreasonable and not consistent with local needs, it shall vacate such decision and
shall direct the board to issue a comprehensive permit or approval to the applicant. If the committee finds, in the case
of an approval with conditions and requirements imposed, that the decision of the board makes the building or
operation of such housing uneconomic and is not consistent with local needs, it shall order such board to modify or
remove any such condition or requirement so as to make the proposal no longer uneconomic and to issue any
necessary permit or approval; provided, however, that the committee shall not issue any order that would permit the
building or operation of such housing in accordance with standards less safe than the applicable building and site plan
requirements of the federal Housing Administration or the Massachusetts Housing Finance Agency, whichever
agency is financially assisting such housing. Decisions or conditions and requirements imposed by a board of appeals
that are consistent with local needs shall not be vacated, modified or removed by the committee notwithstanding that
such decisions or conditions and requirements have the effect of making the applicant's proposal uneconomic.

The housing appeals committee or the petitioner shall have the power to enforce the orders of the committee at law or
in equity in the superior court. The board of appeals shall carry out the order of the hearing appeals committee within
thirty days of its entry and, upon failure to do so, the order of said committee shall, for all purposes, be deemed to be
the action of said board, unless the petitioner consents to a different decision or order by such board.

CREDIT(S)

Added by St.1969, c. 774, § 1. Amended by St.1998. c. 161, § 261.

<Chapter 40B of the General Laws was added by St.1955, c. 374.>
HISTORICAL AND STATUTORY NOTES

2003 Main Volume

St.1998, c. 161, § 261, an emergency act, approved July 2, 1998, the corrections bill, substituted "housing and
community development" for "community affairs".

CROSS REFERENCES

Housing appeals committee, division of housing and community development, see c. 23B, § 5A.
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= § 5. Adoption or change of zoning ordinances or by-laws; procedure

Zoning ordinances or by-laws may be adopted and from time to time changed by amendment, addition or repeal, but
only in the manner hereinafter provided. Adoption or change of zoning ordinances or by-laws may be initiated by the
submission to the city council or board of selectmen of a proposed zoning ordinance or by-law by a city council, a
board of selectmen, a board of appeals, by an individual owning land to be affected by change or adoption, by request
of registered voters of a town pursuant to section ten of chapter thirty-nine, by ten registered voters in a city, by a
planning board, by a regional planning agency or by other methods provided by municipal charter. The board of
selectmen or city council shall within fourteen days of receipt of such zoning ordinance or by-law submit it to the
planning board for review.

No zoning ordinance or by-law or amendment thereto shall be adopted until after the planning board in a city or town,
and the city council or a committee designated or appointed for the purpose by said council has each held a public
hearing thereon, together or separately, at which interested persons shall be given an opportunity to be heard. Said
public hearing shall be held within sixty-five days after the proposed zoning ordinance or by-law is submitted to the
planning board by the city council or selectmen or if there is none, within sixty-five days after the proposed zoning
ordinance or by-law is submitted to the city council or selectmen. Notice of the time and place of such public hearing,
of the subject matter, sufficient for identification, and of the place where texts and maps thereof may be inspected shall
be published in a newspaper of general circulation in the city or town once in each of two successive weeks, the first
publication to be not less than fourteen days before the day of said hearing, and by posting such notice in a
conspicuous place in the city or town hall for a period of not less than fourteen days before the day of said hearing.
Notice of said hearing shall also be sent by mail, postage prepaid to the department of housing and community
development, the regional planning agency, if any, and to the planning board of each abutting cities and towns. [FN1]
The department of housing and community development, the regional planning agency, the planning boards of all
abutting cities and towns and nonresident property owners who may not have received notice by mail as specified in
this section may grant a waiver of notice or submit an affidavit of actual notice to the city or town clerk prior to town
meeting or city council action on a proposed zoning ordinance, by-law or change thereto. Zoning ordinances or
by-laws may provide that a separate, conspicuous statement shall be included with property tax bills sent to
nonresident property owners, stating that notice of such hearings under this chapter shall be sent by mail, postage
prepaid, to any such owner who files an annual request for such notice with the city or town clerk no later than J anuary
first, and pays a reasonable fee established by such ordinance or by-law. In cases involving boundary, density or use
changes within a district, notice shall be sent to any such nonresident property owner who has filed such a request with
the city or town clerk and whose property lies in the district where the change is sought. No defect in the form of any
notice under this chapter shall invalidate any zoning ordinances or by-laws unless such defect is found to be
misleading.

Prior to the adoption of any zoning ordinance or by-law or amendment thereto which seeks to further regulate matters
established by section forty of chapter one hundred and thirty-one or regulations authorized thereunder relative to
agricultural and aquacultural practices, the city or town clerk shall, no later than seven days prior to the city council's
or town meeting's public hearing relative to the adoption of said new or amended zoning ordinances or by-laws, give
notice of the said proposed zoning ordinances or by-laws to the farmland advisory board established pursuant to
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section forty of chapter one hundred and thirty-one.

No vote to adopt any such proposed ordinance or by-law or amendment thereto shall be taken until a report with
recommendations by a planning board has been submitted to the town meeting or city council, or twenty-one days
after said hearing has elapsed without submission of such report. After such notice, hearing and report, or after
twenty-one days shall have elapsed after such hearing without submission of such report, a city council or town
meeting may adopt, reject, or amend and adopt any such proposed ordinance or by-law. If a city council fails to vote to
adopt any proposed ordinance within ninety days after the city council hearing or if a town meeting fails to vote to
adopt any proposed by-law within six months after the planning board hearing, no action shall be taken thereon until
after a subsequent public hearing is held with notice and report as provided.

No zoning ordinance or by-law or amendment thereto shall be adopted or changed except by a two-thirds vote of all
the members of the town council, or of the city council where there is a commission form of government or a single
branch, or of each branch where there are two branches, or by a two-thirds vote of a town meeting; provided, however,
that if in a city or town with a council of fewer than twenty-five members there is filed with the clerk prior to final
action by the council a written protest against such change, stating the reasons duly signed by owners of twenty per
cent or more of the area of the land proposed to be included in such change or of the area of the land immediately
adjacent extending three hundred feet therefrom, no such change of any such ordinance shall be adopted except by a
three-fourths vote of all members.

No proposed zoning ordinance or by-law which has been unfavorably acted upon by a city council or town meeting
shall be considered by the city council or town meeting within two years after the date of such unfavorable action
unless the adoption of such proposed ordinance or by-law is recommended in the final report of the planning board.

‘When zoning by-laws or amendments thereto are submitted to the attorney general for approval as required by section
thirty-two of chapter forty, he shall also be furnished with a statement which may be prepared by the planning board
explaining the by-laws or amendments proposed, which statement may be accompanied by explanatory maps or plans.

The effective date of the adoption or amendment of any zoning ordinance or by-law shall be the date on which such
adoption or amendment was voted upon by a city council or town meeting; if in towns, publication in a town bulletin
or pamphlet and posting is subsequently made or publication in a newspaper pursuant to section thirty-two of chapter
forty. If, in a town, said by-law is subsequently disapproved, in whole or in part, by the attorney general, the previous
zoning by-law, to the extent that such previous zoning by-law was changed by the disapproved by-law or portion
thereof, shall be deemed to have been in effect from the date of such vote. In a municipality which is not required to
submit zoning ordinances to the attorney general for approval pursuant to section thirty-two of chapter forty, the
effective date of such ordinance or amendment shall be the date passed by the city council and signed by the mayor or,
as otherwise provided by ordinance or charter; provided, however, that such ordinance or amendment shall
subsequently be forwarded by the city clerk to the office of the attorney general.

A true copy of the zoning ordinance or by-law with any amendments thereto shall be kept on file available for
inspection in the office of the clerk of such city or town.

No claim of invalidity of any zoning ordinance or by-law arising out of any possible defect in the procedure of
adoption or amendment shall be made in any legal proceedings and no state, regional, county or municipal officer shall
refuse, deny or revoke any permit, approval or certificate because of any such claim of invalidity unless legal action is
commenced within the time period specified in sections thirty-two and thirty-two A of chapter forty and notice
specifying the court, parties, invalidity claimed, and date of filing is filed together with a copy of the petition with the
town or city clerk within seven days after commencement of the action.

CREDIT(S)

Added by St.1975, c. 808, § 3. Amended by St.1977, c. 829, §§ 3B, 3C; St.1984, c. 189, § 47; St.1987. c. 685, § 3;
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= § 9. Special permits

Zoning ordinances or by-laws shall provide for specific types of uses which shall only be permitted in specified
districts upon the issuance of a special permit. Special permits may be issued only for uses which are in harmony with
the general purpose and intent of the ordinance or by-law, and shall be subject to general or specific provisions set
forth therein; and such permits may also impose conditions, safeguards and limitations on time or use.

Zoning ordinances or by-laws may also provide for special permits authorizing increases in the permissible density of
population or intensity of a particular use in a proposed development; provided that the petitioner or applicant shall, as
a condition for the grant of said permit, provide certain open space, housing for persons of low or moderate income,
traffic or pedestrian improvements, installation of solar energy systems, protection for solar access, or other amenities.
Such zoning ordinances or by-laws shall state the specific improvements or amenities or locations of proposed uses for
which the special permits shall be granted, and the maximum increases in density of population or intensity of use
which may be authorized by such special permits.

Zoning ordinances or by-laws may provide that special permits may be granted for multi-family residential use in
nonresidentially zoned areas where the public good would be served and after a finding by the special permit granting
authority, that such nonresidentially zoned area would not be adversely affected by such a residential use, and that
permitted uses in such a zone are not noxious to a multi-family use.

Zoning ordinances or by-laws may provide for special permits authorizing the transfer of development rights of land
within or between districts. These zoning ordinances or by-laws shall include incentives such as increases in density of
population, intensity of use, amount of floor space or percentage of lot coverage, that encourage the transfer of
development rights in a manner that protect open space, preserve farmland, promote housing for persons of low and
moderate income or further other community interests.

Zoning ordinances or by-laws may also provide that cluster developments or planned unit developments shall be
permitted upon the issuance of a special permit.

Notwithstanding any provision of this section to the contrary, zoning ordinances or by-laws may provide that cluster
developments shall be permitted upon review and approval by a planning board pursuant to the applicable provisions
of sections 81K to 81GG., inclusive, of chapter 41 and in accordance with its rules and regulations governing
subdivision control.

"Cluster development"” means a residential development in which the buildings and accessory uses are clustered
together into one or more groups separated from adjacent property and other groups within the development by
intervening open land. A cluster development shall be permitted only on a plot of land of such minimum size as a
zoning ordinance or by-law may specify which is divided into building lots with dimensional control, density and use
restrictions of such building lots varying from those otherwise permitted by the ordinance or by-law and open land.
Such open land when added to the building lots shall be at least equal in area to the land area required by the ordinance
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or by-law for the total number of units or buildings contemplated in the development. Such open land may be situated
to promote and protect maximum solar access within the development. Such open land shall either be conveyed to the
city or town and accepted by it for park or open space use, or be conveyed to a non-profit organization the principal
purpose of which is the conservation of open space, or to be conveyed to a corporation or trust owned or to be owned
by the owners of lots or residential units within the plot. If such a corporation or trust is utilized, ownership thereof
shall pass with conveyances of the lots or residential units. In any case where such land is not conveyed to the city or
town, a restriction enforceable by the city or town shall be recorded providing that such land shall be kept in an open or
natural state and not be built for residential use or developed for accessory uses such as parking or roadway.

"Planned unit development" means a mixed use development on a plot of land containing a minimum of the lesser of
sixty thousand square feet or five times the minimum lot size of the zoning district, but of such larger size as an
ordinance or by-law may specify, in which a mixture of residential, open space, commercial, industrial or other uses
and a variety of building types are determined to be sufficiently advantageous to render it appropriate to grant special
permission to depart from the normal requirements of the district to the extent authorized by the ordinance or by-law.
Such open space, if any, may be situated to promote and protect maximum solar access within the development.

Zoning ordinances or by-laws may also provide for the use of structures as shared elderly housing upon the issuance of
a special permit. Such zoning ordinances or by-laws shall specify the maximum number of elderly occupants allowed,
not to exceed a total number of six, any age requirements and any other conditions deemed necessary for the special
permits to be granted.

Zoning ordinances or by-laws may provide that certain classes of special permits shall be issued by one special permit
granting authority and others by another special permit granting authority as provided in the ordinance or by-law. Such
special permit granting authority shall adopt and from time to time amend rules relative to the issuance of such
permits, and shall file a copy of said rules in the office of the city or town clerk. Such rules shall prescribe a size, form,
contents, style and number of copies of plans and specifications and the procedure for a submission and approval of
such permits.

Zoning ordinances or by-laws may provide for associate members of a planning board when a planning board has been
designated as a special permit granting authority. One associate member may be authorized when the planning board
consists of five members, and two associate members may be authorized when the planning board consists of more
than five members. A city or town which establishes the position of associate member shall determine the procedure
for filling such position. If provision for filling the position of associate member has been made, the chairman of the
planning board may designate an associate member to sit on the board for the purposes of acting on a special permit
application, in the case of absence, inability to act, or conflict of interest, on the part of any member of the planning
board or in the event of a vacancy on the board.

Each application for a special permit shall be filed by the petitioner with the city or town clerk and a copy of said
application, including the date and time of filing certified by the city or town clerk, shall be filed forthwith by the
petitioner with the special permit granting authority. The special permit granting authority shall hold a public hearing,
for which notice has been given as provided in section eleven, on any application for a special permit within sixty-five
days from the date of filing of such application; provided, however, that a city council having more than five members
designated to act upon such application may appoint a committee of such council to hold the public hearing. The
decision of the special permit granting authority shall be made within ninety days following the date of such public
hearing. The required time limits for a public hearing and said action, may be extended by written agreement between
the petitioner and the special permit granting authority. A copy of such agreement shall be filed in the office of the city
or town clerk. A special permit issued by a special permit granting authority shall require a two-thirds vote of boards
with more than five members, a vote of at least four members of a five member board, and a unanimous vote of a three
member board.

Failure by the special permit granting authority to take final action within said ninety days or extended time, if
applicable, shall be deemed to be a grant of the special permit. The petitioner who seeks such approval by reason of the
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failure of the special permit granting authority to act within such time prescribed, shall notify the city or town clerk, in
writing within fourteen days from the expiration of said ninety days or extended time, if applicable, of such approval
and that notice has been sent by the petitioner to parties in interest. The petitioner shall send such notice to parties in
interest by mail and each such notice shall specify that appeals, if any, shall be made pursuant to section seventeen and
shall be filed within twenty days after the date the city or town clerk received such written notice from the petitioner
that the special permit granting authority failed to act within the time prescribed. After the expiration of twenty days
without notice of appeal pursuant to section seventeen, or, if appeal has been taken, after receipt of certified records of
the court in which such appeal is adjudicated, indicating that such approval has become final, the city or town clerk
shall issue a certificate stating the date of approval, the fact that the special permit granting authority failed to take final
action and that the approval resulting from such failure has become final, and such certificate shall be forwarded to the
petitioner. The special permit granting authority shall cause to be made a detailed record of its proceedings, indicating
the vote of each member upon each question, or if absent or failing to vote, indicating such fact, and setting forth
clearly the reason for its decision and of its official actions, copies of all of which shall be filed within fourteen days in
the office of the city or town clerk and shall be deemed a public record, and notice of the decision shall be mailed
forthwith to the petitioner, applicant or appellant, to the parties in interest designated in section eleven, and to every
person present at the hearing who requested that notice be sent to him and stated the address to which such notice was
to be sent. Each such notice shall specify that appeals, if any, shall be made pursuant to section seventeen and shall be
filed within twenty days after the date of filing of such notice in the office of the city or town clerk.

Zoning ordinances or by-laws shall provide that a special permit granted under this section shall lapse within a
specified period of time, not more than two years, which shall not include such time required to pursue or await the
determination of an appeal referred to in section seventeen, from the grant thereof, if a substantial use thereof has not
sooner commenced except for good cause or, in the case of permit for construction, if construction has not begun by
such date except for good cause.

Zoning ordinances or by-laws shall also provide that uses, whether or not on the same parcel as activities permitted as
a matter of right, accessory to activities permitted as a matter of right, which activities are necessary in connection with
scientific research or scientific development or related production, may be permitted upon the issuance of a special
permit provided the granting authority finds that the proposed accessory use does not substantially derogate from the
public good.

In any city or town that accepts this paragraph, zoning ordinances or by-laws may provide that research and
development uses, whether or not the uses are currently permitted as a matter of right, may be permitted as a permitted
use in any non-residential zoning district which is not a residential, agricultural or open space district upon the
issuance of a special permit provided the special permit granting authority finds that the uses do not substantially
derogate from the public good.

"Research and development uses" shall include any 1 or more of investigation, development, laboratory and similar
research uses and any related office and, subject to the following limitations, limited manufacturing uses and uses
accessory to any of the foregoing.

"Limited manufacturing" shall, subject to the issuance of the special permit, be an allowed use, if the following
requirements are satisfied: (1) the manufacturing activity is related to research uses; (2) no manufacturing activity
customarily occurs within 50 feet of a residential district; and (3) substantially all manufacturing activity customarily
occurs inside of buildings with any manufacturing activities customarily occurring outside of buildings subject to
conditions imposed in the special permit.

A hazardous waste facility as defined in section two of chapter twenty-one D shall be permitted to be constructed as of
right on any locus presently zoned for industrial use pursuant to the ordinances and by-laws of any city or town
provided that all permits and licenses required by law have been issued to the developer and a siting agreement has
been established pursuant to sections twelve and thirteen of chapter twenty-one D, provided however, that following
the submission of a notice of intent, pursuant to section seven of chapter twenty-one D, a city or town may not adopt

© 2007 Thomson/West. No Claim to Orig. US Gov. Works.



FOR EDUCATIONAL USE ONLY Page 4

M.G.L.A. 40A § 9

any zoning change which would exclude the facility from the locus specified in said notice of intent. This section shall
not prevent any city or town from adopting a zoning change relative to the proposed locus for the facility following the
final disapproval and exhaustion of appeals for permits and licenses required by law and by chapter twenty-one D.

A facility, as defined in section one hundred and fifty A of chapter one hundred and eleven, which has received a site
assignment pursuant to said section one hundred and fifty A, shall be permitted to be constructed or expanded on any
locus zoned for industrial use unless specifically prohibited by the ordinances and by-laws of the city or town in which
such facility is proposed to be constructed or expanded, in effect as of July first, nineteen hundred and eighty-seven;
provided, however, that all permits and licenses required by law have been issued to the proposed operator. A city or
town shall not adopt an ordinance or by-law prohibiting the siting of such a facility or the expansion of an existing
facility on any locus zoned for industrial use, or require a license or permit granted by said city or town, except a
special permit imposing reasonable conditions on the construction or operation of the facility, unless such prohibition,
license or permit was in effect on or before July first, nineteen hundred and eighty-seven; provided, however, that a
city or town may adopt and enforce a zoning or non-zoning ordinance or by-law of general application that has the
effect of prohibiting the siting or expansion of a facility in the following areas: recharge areas of surface drinking
water supplies as shall be reasonably defined by rules and regulations of the department of environmental protection,
areas subject to section forty of chapter one hundred and thirty-one, and the regulations promulgated thereunder; and
areas within the zone of contribution of existing or potential public supply wells as defined by said department. No
special permit authorized by this section may be denied for any such facility by any city or town; provided, however,
that a special permit granting authority may impose reasonable conditions on the construction or operation of the
facility, which shall be enforceable pursuant to the provisions of section seven.

CREDIT(S)

Added by St.1975, c. 808, § 3. Amended by St.1977, c. 829, §§ 3E, 3F, 4A; St.1980, c. 508, § 5; St.1982, c. 344;
St.1985, c. 408; St.1985, c. 637, §§ 3 to 5; St.1986, c. 471; St.1987, ¢. 498, § 1; St.1987. c. 584, § 10; St.1989, c. 239;
St.1989, c. 341, § 22; St.1990, c. 177, § 109; St.2000, c. 148; St.2002, ¢. 197; St.2006, ¢. 205, § 8, eff. Aug. 2, 2006.

HISTORICAL AND STATUTORY NOTES
2007 Electronic Update.
2006 Legislation

St.2006, ¢. 205, § 8, an emergency act, approved Aug. 2, 2006, effective Aug. 2, 2006, inserted the sixteenth through
eighteenth paragraphs.

2003 Main Volume
St.1977, c. 829, § 3E, an emergency act, approved Dec. 20, 1977, in the third pﬁragraph, inserted "special”.

Section 3F of St.1977, c. 829, in the seventh (now eighth) paragraph, deleted the third sentence, which read, "Such
rules may prescribe the size, form, contents, style and number of copies of plans and specifications and the procedure

for the submission and approval of such permits, and shall file a copy of said rules in the office of the city or town
clerk."

Section 4A of St.1977, c. 829, in the fifth paragraph, in the fourth (now fifth) sentence, substituted "park" for "part".

St.1980, c. 508, § 5, an emergency act, approved July 15, 1980, added the tenth (now fourteenth) paragraph.

Section 12 of St.1980, c. 508, provides:
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Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
Title VII. Cities, Towns and Districts (Ch. 39-49A)
N Chapter 40A. Zoning (Refs & Annos)

= § 11. Notice requirements for public hearings; parties in interest defined; review of special permit
petitions; recording copies of special permit and variance decisions

In all cases where notice of a public hearing is required notice shall be given by publication in a newspaper of general
circulation in the city or town once in each of two successive weeks, the first publication to be not less than fourteen
days before the day of the hearing and by posting such notice in a conspicuous place in the city or town hall for a
period of not less than fourteen days before the day of such hearing. In all cases where notice to individuals or specific
boards or other agencies is required, notice shall be sent by mail, postage prepaid. "Parties in interest” as used in this
chapter shall mean the petitioner, abutters, owners of land directly opposite on any public or private street or way, and
abutters to the abutters within three hundred feet of the property line of the petitioner as they appear on the most recent
applicable tax list, notwithstanding that the land of any such owner is located in another city or town, the planning
board of the city or town, and the planning board of every abutting city or town. The assessors maintaining any
applicable tax list shall certify to the permit granting authority or special permit granting authority the names and
addresses of parties in interest and such certification shall be conclusive for all purposes. The permit granting authority
or special permit granting authority may accept a waiver of notice from, or an affidavit of actual notice to any party in
interest or, in his stead, any successor owner of record who may not have received a notice by mail, and may order
special notice to any such person, giving not less than five nor more than ten additional days to reply.

Publications and notices required by this section shall contain the name of the petitioner, a description of the area or
premises, street address, if any, or other adequate identification of the location, of the area or premises which is the
subject of the petition, the date, time and place of the public hearing, the subject matter of the hearing, and the nature of
action or relief requested if any. No such hearing shall be held on any day on which a state or municipal election,
caucus or primary is held in such city or town.

Zoning ordinances or by-laws may provide that petitions for special permits shall be submitted to and reviewed by one
or more of the following and may further provide that such reviews may be held jointly:--the board of health, the
planning board or department, the city or town engineer, the conservation commission or any other town agency or
board. Any such board or agency to which petitions are referred for review shall make such recommendations as they
deem appropriate and shall send copies thereof to the special permit granting authority and to the applicant; provided,
however, that failure of any such board or agency to make recommendations within thirty-five days of receipt by such
board or agency of the petition shall be deemed lack of opposition thereto.

Upon the granting of a variance or special permit, or any extension, modification or renewal thereof, the permit
granting authority or special permit granting authority shall issue to the owner and to the applicant if other than the
owner a copy of its decision, certified by the permit granting authority or special permit granting authority, containing
the name and address of the owner, identifying the land affected, setting forth compliance with the statutory
requirements for the issuance of such variance or permit and certifying that copies of the decision and all plans referred
to in the decision have been filed with the planning board and city or town clerk.

No variance, or any extension, modification or renewal thereof, shall take effect until a copy of the decision bearing
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the certification of the city or town clerk that twenty days have elapsed after the decision has been filed in the office of
the city or town clerk and no appeal has been filed, or that if such appeal has been filed, that it has been dismissed or
denied, or that if it is a variance which has been approved by reason of the failure of the permit granting authority or
special permit granting authority to act thereon within the time prescribed, a copy of the petition for the variance
accompanied by the certification of the city or town clerk stating the fact that the permit granting authority failed to act
within the time prescribed, and no appeal has been filed, and that the grant of the petition resulting from such failure to
act has become final, or that if such appeal has been filed, that it has been dismissed or denied, is recorded in the
registry of deeds for the county and district in which the land is located and indexed in the grantor index under the
name of the owner of record or is recorded and noted on the owner's certificate of title.

A special permit, or any extension, modification or renewal thereof, shall not take effect until a copy of the decision
bearing the certification of the city or town clerk that 20 days have elapsed after the decision has been filed in the
office of the city or town clerk and either that no appeal has been filed or the appeal has been filed within such time, or
if it is a special permit which has been approved by reason of the failure of the permit granting authority or special
permit granting authority to act thereon within the time prescribed, a copy of the application for the special
permit-accompanied by the certification of the city or town clerk stating the fact that the permit granting authority or
special permit granting authority failed to act within the time prescribed, and whether or not an appeal has been filed
within that time, and that the grant of the application resulting from the failure to act has become final, is recorded in
the registry of deeds for the county and district in which the land is located and indexed in the grantor index under the
name of the owner of record or is recorded and noted on the owner's certificate of title. The person exercising rights
under a duly appealed special permit does so at risk that a court will reverse the permit and that any construction
performed under the permit may be ordered undone. This section shall in no event terminate or shorten the tolling,
during the pendency of any appeals, of the 6 month periods provided under the second paragraph of section 6. The fee
for recording or registering shall be paid by the owner or applicant.

CREDIT(S)

Added by St.1975, c. 808, § 3. Amended by St.1977, c. 829, §§ 4C to 4F; St.1979, c. 117; St.1987, ¢. 498, § 2; St.2006,
c. 205, § 9. eff. Aug. 2, 2006.

HISTORICAL AND STATUTORY NOTES
2007 Electronic Update.
2006 Legislation

St.2006, c. 205, § 9, an emergency act, approved Aug. 2, 2006, effective Aug. 2, 2006, rewrote the fourth paragraph,
which prior thereto read:

"Upon the granting of a variance or special permit, or any extension, modification or renewal thereof, the permit
granting authority or special permit granting authority shall issue to the owner and to the applicant if other than the
owner a copy of its decision, certified by the permit granting authority or special permit granting authority, containing
the name and address of the owner, identifying the land affected, setting forth compliance with the statutory
requirements for the issuance of such variance or permit and certifying that copies of the decision and all plans referred
to in the decision have been filed with the planning board and city or town clerk. No variance or special permit, or any
extension, modification or renewal thereof, shall take effect until a copy of the decision bearing the certification of the
city or town clerk that twenty days have elapsed after the decision has been filed in the office of the city or town clerk
and no appeal has been filed or that if such appeal has been filed, that it has been dismissed or denied, and if it is a
variance or special permit which has been approved by reason of the failure of the permit granting authority or special
permit granting authority to act thereon within the time prescribed, a copy of the application for the special permit or
petition for the variance accompanied by the certification of the city or town clerk stating the fact that the permit
granting authority or special permit granting authority failed to act within the time prescribed and no appeal has been
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Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
Title VIL. Cities, Towns and Districts (Ch. 39-49A)
“a Chapter 41. Officers and Employees of Cities, Towns and Districts (Refs & Annos)
"@ Subdivision Control (Refs & Annos)

= § 81R. Waiver of strict compliance with rules and regulations

A planning board may in any particular case, where such action is in the public interest and not inconsistent with the
intent and purpose of the subdivision control law, waive strict compliance with its rules and regulations, and with the
frontage or access requirements specified in said law, and may, where the ways are not otherwise deemed adequate,
approve a plan on conditions limiting the lots upon which buildings may be erected and the number of buildings that
may be erected on particular lots and the length of time for which particular buildings may be maintained without
further consent by the planning board to the access provided. The planning board shall endorse such conditions on the
plan to which they relate, or set them forth in a separate instrument attached thereto to which reference is made on such
plan and which shall for the purpose of the subdivision control law be deemed to be a part of the plan.
CREDIT(S)
Added by St.1953, c. 674, § 7. Amended by St.1955, c. 411, § 1.
CROSS REFERENCES

Power of cities and towns to make appropriations, see ¢. 40, § 5.

LAW REVIEW AND JOURNAL COMMENTARIES

Costs of developing affordable housing. Jonathan Douglas Witten. 30 B. College Environmental Affairs L.Rev. 509
(2003).

Judicial appeal decisions; determination that land is used for purposes other than industrial. Richard B. Johnson, 1
Ann.Surv.Mass.L. 26, 27 (1954).

Land subdivision control. (1952) 65 Harv.L.Rev. 1226.

Waiver of strict compliance to subdivision control law. Richard B. Johnson, 1 Ann.Surv.Mass.L. 24 (1954).
LIBRARY REFERENCES
2003 Main Volume

Zoning and Planning €358.1, 381.5.
Westlaw Topic No. 414.
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Massachusetts General Laws Annotated Currentness
Part I. Administration of the Government (Ch. 1-182)
Title VII. Cities, Towns and Districts (Ch. 39-49A)
Nal Chapter 41. Officers and Employees of Cities, Towns and Districts (Refs & Annos)
& Subdivision Control (Refs & Annos)

=+ § 81U. Approval, modification or disapproval of plan by board; prerequisites for decision

When a definitive plan of a subdivision is submitted to the planning board, as provided in section eighty-one O, a copy
thereof shall also be filed with the board of health or board or officer having like powers and duties. Such health board
or officer shall, within forty-five days after the plan is so filed, report to the planning board in writing, approval or
disapproval of said plan, and, in the event of disapproval, shall make specific findings as to which, if any, areas shown
on such plan cannot be used for building sites without injury to the public health, and include such specific findings
and the reasons therefor in such report, and where possible, shall make recommendations for the adjustments thereof.
Failure of such board or officer to report shall be deemed approval by such board or officer. Such health board or
officer shall send a copy of such report, if any, to the person who submitted said plan. When the definitive plan shows
that no public or community sewer is to be installed to serve any lot thereon, approval by a board of health or officer
shall not be treated as, nor deemed to be approval of a permit for the construction and use on any lot of an individual
sewage system; and approval of a definitive plan for a subdivision by a board of health or officer shall not be treated
as, nor deemed to be, an application for a permit to construct or use an individual sewage system on any lot contained
therein.

After the hearing required by section eighty-one T and after the report of said health board or officer or lapse of
forty-five days without such report, the planning board shall approve, or, if such plan does not comply with the
subdivision control law or the rules and regulations of the planning board or the recommendations of the health board
or officer, shall modify and approve or shall disapprove such plan. In the event of disapproval, the planning board shall
state in detail wherein the plan does not conform to the rules and regulations of the planning board or the
recommendations of the health board or officer and shall revoke its disapproval and approve a plan which, as amended
conforms to such rules and regulations or recommendations. The planning board shall file a certificate of its action
with the city or town clerk, a copy of which shall be recorded by him in a book kept for the purpose, and shall send
notice of such action by registered mail, postage prepaid, to the applicant at his address stated on the application.

If the report of the board of health or board or officer having like powers and duties shall so require, the approval by
the planning board shall be on condition that no building or structure shall be built or placed upon the areas designated
without consent by such board of health or officer. In the event approval by the board of health or board or officer
having like powers and duties is by failure to make a report, the planning board shall note on the plan that health
approval is by failure to report.

In the case of a nonresidential subdivision where a preliminary plan has been duly submitted and acted upon or where
forty-five days has elapsed since submission of the said preliminary plan, and then a definitive plan is submitted, the
failure of a planning board either to take final action or to file with the city or town clerk a certificate of such action
regarding the definitive plan submitted by an applicant within ninety days after such submission, or such further time
as may be agreed upon at the written request of the applicant, shall be deemed to be an approval thereof. Notice of such
extension of time shall be filed forthwith by the planning board with the city or town clerk.
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