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FENSIBLE DECISIONS
e i

l PREPARATION AND KNOWLEDGE
ARE KEY

A. IDENTIFY AND REVIEW THE
APPLICABLE LAW
+  KEEPINMIND...
- THE STATUTORY AUTHORITY
- THE STANDARDS AND CRITERIA
- THE PROCEDURAL REQUIREMENTS
... APPLICABLE TO THE APPLICATION
BEFORE YOU.
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B. DETERMINE APPLICABLE
DECISION-MAKING
STANDARDS AND
PROCEDURE

+ LOOK AT THE
APPLICABLE:
- STATUTE
- BY-LAW OR

ORDINANCE

- REGULATIONS

+ THESE WILL PROVIDE
THE FRAMEWORK
AND BASIS FOR THE
DECISION.
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C. REVIEW THE APPLICATION BEFORE
THE HEARING.
* NOTE OFFICIAL SUBMITTAL AND RECEIPT
DATES
© » IDENTIFY ANY MISSING ELEMENTS OF
THE APPLICATION: (check for application fees,
signature(s) of proper parties on the application form;
pl of appli form and panying
maternials)
CHECK FOR PROCEDURAL AND
SUBSTANTIVE COMPLIANCE WITH
APPLICABLE LAW

+ IDENTIFY TIMETABLE FOR DECISION '
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. CONDUCT A FULL AND FAIR
HEARING

A. FOLLOW STATUTORY AND/OR
BY-LAW/ORDINANCE REQUIREMENTS FOR
HEARING AND NOTICE
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» BEFORE THE HEARING, VERIFY:
- TO WHOM AND WHEN WAS NOTICE SENT?
- HOW WAS NOTICE SENT?

- WHERE AND WHEN WAS NOTICE PUBLISHED?
POSTED?

- WAS THE CONTENT OF THE NOTICE ACCURATE?
— DID THE NOTICE INCLUDE:
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CPTC Fal 2007 Workshop

1. The date, time and place of hearing?
2. The name(s) of the landowner and applicant?

3. A brief description of the request to be heard
(including reference to the applicable Statute
and By-law/Ordinance provisions)?

4. The address or other identification of the

subject property?
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B. AT THE START OF THE
HEARING IDENTIFY THE
SUBJECT OF THE
HEARING AND EXPLAIN
THE BOARD’S HEARING
PROCEDURES AND
ORDER OF
PRESENTATION.
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C. SCRUPULOUSLY OBSERVE THE OPEN
MEETING LAW AND CONFLICT OF INTEREST
LAW.

A VIOLATION OF THE OPEN MEETING LAW
MAY RESULT IN A REMAND OF THE DECISION
OF THE BOARD OR MAY RESULT IN A COURT
ORDER NULLIFYING THE DECISION.
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— Make sure everyone can see and hear the entire
proceeding.

— It is the chairman’s responsibility to keep order

— Refrain from whispering or passing notes
during the hearing.

* CONFLICT OF INTEREST LAW - AVOID
VIOLATION

— May result in fines being assessed
against the individual member.
— Could infect the decision of the Board.
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D. MAINTAIN PROPER DECORUM
-~ THE CHAIRMAN SHOULD NOT PERMIT:

*  Argumentative debate

»  Unruly/disrespectful behavior
*  Racial or ethnic slurs

*  Abusive, insulting language

*  Physical violence

CPTC Fal 2007 Workshop




= THE CHAIRMAN SHOULD:

— Use the gavel when necessary
— Recess the meeting if it gets out of hand

— As a last resort, eject unruly attendees only
after warnings and after obtaining assistance
from the police department.

&
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+ THE BOARD SHOULD MAINTAIN
SOME DEGREE OF FORMALITY.
— Avoid making personal remarks (even as a
joke)
— Avoid familiarities such as addressing
petitioners or members of the public hearing
audience by their first names.
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E. AVOID EX PARTE
COMMUNICATIONS

—  If unavoidable, report
substance of the
communication to the rest
of the board at an open
meeting — preferably during
the continued public
hearing.
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« LIMIT OR AVOID INDEPENDENT
INVESTIGATIONS.

Remember, it is not the Board’s role to resne
information presented at the public hearing, or to
provide additional information in support of an
application - this is the Applicant’s (or the
opponent’s) responsibility.
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Site Visits

« Site visits can be arranged by the Board at a
meeting, scheduled to occur before or
during the hearing process.

* One or all of the members of the Board
and/or staff can attend.

» If a quorum of the Board attends, the
meeting should be posted and NO
deliberation can take place, although it is
acceptable to discuss what is being viewed.
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If tempted to undertake an If making an independent
investigation outside the site visit...

public hearing process. .. .

- Don’t enter without
permission

- Report back to the Board at

th blic h
e public hearing ~ Don’t deliberate the

proposal — observe site

~ Give the applicant or other conditions and report back
hearing participants an at the Public Hearing.
opportunity to respond or
rebut the information

— Hold or repeat any
questions about what you
observed until the hearing.
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* MAINTAIN A FULL AND ACCURATE RECORD OF
THE PROCEEDINGS
* THE RECORD SHOULD INCLUDE:
- Hearing Notice
- Complete application and all documents
submitted during the hearing
~ A tape recording or transcript of the hearings,
if there is one i
- List of Board members present & participating
~ Date of the vote ?
- The vote and a copy of the final decision

Minutes of the hearing and any related meeting are not
usually part of the record as they often incomplete and may
contain hearsay*
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Ill. FIND RELEVANT FACTS BASED UPON
THE RECORD

BEFORE VOTING:

A.  DISCUSS AND MAKE GENERAL
; FINDINGS CONCERNING THE
PROPERTY AND APPLICATION:
- DESCRIBE THE SUBJECT
PROPERTY
- DESCRIBE THE PROPOSED
DEVELOPMENT/ USE
~  RECITE PERTINENT TESTIMONY
AND/OR DOCUMENTS
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B. IDENTIFY THE APPLICABLE LAW AND
STANDARDS/CRITERJA FOR DECISION.

C. MAKE SPECIFIC FACTUAL FINDINGS
PERTAINING TO THE APPLICABLE
STANDARDS/CRITERIA
— Base findings only on the record before the Board and
matters of general knowledge.

- Do not make findings that are unsupported by the
facts presented to the Board.

- Avoid a mere repetition of the statutory or regulatory
language.
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IV. BASIS FOR THE DECISION

BASE THE DECISION ON THE FINDINGS AND THE
APPLICABLE LAW.

A. THE MOTION SHOULD STATE THE NATURE
OF THE APPLICATION TO BE DECIDED.

FOR EXAMPLE:

—  Request for a special permit for an alteration of a pre-
existing nonconforming automobile service station
pursuant to G.L. c. 40A, §6 and Section VI. A. 4 of the
AnyTown Zoning Bylaw.

/a

B. THE MOTION SHOULD DESCRIBE THE
ISSUE(S) AND/OR APPLICABLE STANDARDS
AND CRITERIA.

C. THE MOTION SHOULD RELATE THE
FACTUAL FINDNGS TO THE APPLICABLE
STANDARDS AND CRITERIA.

CPTC Fat 2007 Workshop

V. QUORUMS & VOTING

GENERAL RULE:

The majority of a board’s full membership
(regardless of actual vacancies) constitutes a
quorum, and a majority of the quorum may
act by majority vote of those present and
voting.
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SPECIAL RULES:

+ Where Zoning Act requires supermajority vote to
grant zoning relief, that same supermajority
constitutes a quorum for the purpose of hearing and
deciding on the application.

* For subdivision applications — The favorable votes
of at least a majority of the full board membership
are necessary to grant subdivision approval.

* For ANR applications — The favorable votes of at
least-a majority of the full board membership are
required to endorse a plan as not requiring
subdivision approval.
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+ It is important to preserve a voting quorum
— i.e. only board members who attended and
heard the evidence at the hearing (all
sessions) can vote.

» Exception - Mullin Rule

— MGL Chapter 39 Section 23D
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VI. AFTER THE DECISION

FOLLOW POST-DECISION NOTICE AND FILING
REQUIREMENTS OF THE APPLICABLE
STATUTE(S).

ADHERE TO STATUTORY TIME LIMITS FOR
REACHING A DECISION AND TAKING FINAL
ACTION.
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FINAL THOUGHTS

Remember — doing your jobs is an important
function upon which both the applicant and the
public rely.

Know the rules that apply to each case and the limits
of your authority.

Seek input from fellow members, staff, or town
counsel as necessary to clarify applicable statutes,
rules and regulations, and their meaning.
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Suggested Outline to follow when drafting Zoning Decisfons

L. Give your decision an appropriate title.
A “Findings and Decision” is recommended

I Create an introductory section that sets out in summary fashion all of the
pertinent information at the beginning of the decision.

A State name and address of applicant

B. Identify zoning relief sought with reference to pertinent sections of
zoning by-law or ordinance

Include a brief description of project

List property address and zoning district

List dates of the public hearing

Identify board members sitting on application

@ mmoo

State the decision and the tally of the vote on the application

. Findings: This is the key section of the decision that identifies governing
standards of your review and your findings for the applicant’s project in
relation to these standards.

A. General findings

1. Description of the property including size and any pertinent
physical features

2. Description of abutting properties and neighborhood
Detailed description of the project as proposed by the applicant

4, Identify pertinent submissions such as expert testimony and key
presenters

B. The applicable law and decision criteria

1. In the case of a variance, list the statutory criteria in General
Laws Chapter 40A, section 10
2. In the case of a special permit, list the statutory criteria in

General Laws Chapter 40A, section 9, and the criteria in the
local zoning by-law or ordinance

3. In the case of an appeal, set out the issue which you have been
asked to decide and include references to the applicable
provisions of the General Laws Chapter 40A and the local
zening by-law or ordinance

C. Specific Findings



