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This outline provides limited information relative to vested rights and nonconforming
structures and uses under the Zoning Act. It is intended for informational and reference

purposes only. For a more detailed discussion, please see the module prepared for the
Citizen Planner Training Collaborative by Daley and Witten, LLC.

PART I: VESTED RIGHTS (GRANDFATHERING)

L INTRODUCTION

The concept that some land uses or vacant land should be protected, sometimes
indefinitely, from a zoning change dates back to the earliest days of zoning and land use

law.

“Purchasers of real estate are entitled to rely on the applicable zoning ordinances or by-
laws in determining the uses which may be made of the parcel they are buying...For
many persons, particularly those purchasing houses, this is the largest single investment
of their lives. It is important that such purchasers be able to determine with reasonable
accuracy, before making that investment, just what the applicable zoning ordinances and
by-laws are, and what uses they permit or prohibit.” Vazza v. Board of Appeals of
Brockton, 359 Mass. 256, 263 (1971).

II. THE SEVEN PROTECTIONS OF G.L.. C.40A,S. 6

G.L. c.40A s. 6 provides seven (7) independent protections from zomng changes for real
property owners in the Commonwealth.

A. Preexisting Structure or Use

G.L. c.40A 5.6 protects a structure or use, lawfully in existence or lawfully
begun, prior to the first advertisement for the zoning change that makes
(or will make) the structure or use nonconforming.

B. Building or Special Permit “In Hand”

The second protection insulates from the impact of a new zoning change, a
structure or use for which a building or special permit has been issued—
and is literally in the hand of the applicant—prior to the first

advertisement for the zoning change that makes (or will make) the
structure or use nonconforming.
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C. Single Lot: 50/5,000

The third protection of G.L. ¢.40A 5.6 is the “single lot” exemption and
should be contrasted with the exemption discussed in Common Lots,

below.

The single lot exemption protects a vacant lot in existence when the new
zoning regulations become effective from any increase in area, frontage,
width yard or depth requirements if the lot has at least 50 feet of frontage
and 5,000 square feet of land area. Note that the single lot protections
apply only to vacant land. Willard v. Board of Appeals of Orleans, 25

» Mass. App.Ct. 15 (1987).

D. Common Lot: 75/7,500

The common lot protection is a variation of the single lot protection
discussed above, except that it protects up to three adjoining and
commonly held lots. The common lot protection is far more limited than
the single lot protection.

First, the protection is afforded for five years from the date the lots
became nonconforming.

Second, the protection is afforded to two or three contiguous and
commonly held lots. Thus four abutting and commonly held lots would
not receive the protection. Strict statutory construction urges the
conclusion that the fourth lot, on its own, does not receive the five-year
zoning protection afforded the other three lots. While the fourth lot could
be divided and annexed to abutting property, the statute clearly offers no
zoning protection to it once it becomes nonconforming and
“piggybacking” of protections has not been upheld. Ferzoco v. Board of
Appeals of Falmouth, 29 Mass. App.Ct. 986 (1990).

1. Common Lots and the “Merger Theory”

Commonly held and nonconforming lots, not protected by the
common lot protections discussed above or the definitive plan
protections discussed below, merge automatically, unless the
individual lot status is preserved by the provisions of the local
zoning ordinance or by-law. Seltzer v. Board of Appeals of
Orleans, 24 Mass. App. Ct. 521, 523 (1987) citing over ten
similarly decided cases.
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Preliminary Plan

The effective date of a zoning change is the date that the legislature votes
the zoning change and not the date the change was first advertised for a
public hearing. The freeze protections afforded a preliminary plan filing
accrue when the plan is first filed and the filing need only occur prior to
the effective date of the zoning change. Ward & Johnson, Inc. v. Planning
Board of Whitman, 343 Mass. 466 (1962), Chira v. Planning Board of

Tisbury, 3 Mass. App.Ct. 433 (1975) and Livioli v. Planning Board of
Marlborough, 347 Mass. 330 (1963).

There is no provision for appealing the denial of a preliminary plan, nor
does an appellate right accrue if the planning board fails to act on a
preliminary plan within the time period specified by statute. Livoli v.
Planning Board of Marlborough, 347 Mass. 330 (1963).

Definitive Plan

A properly filed definitive plan provides protection from all zoning
changes affecting the land for eight years from the date the definitive plan
was endorsed by the planning board. The protection accrues when the
plan is properly filed with the planning board and city or town clerk.

Doliner v. Planning Board of Millis, 349 Mass. 691, 697 (1965).

A key issue relating to definitive plan protection is the meaning of the
words “the land shown on the plan” contained within the statute. The
meaning of the words “land shown on the plan” the Court concluded, are
exact._ Massachusetts Broken Stone Company v. Town of Weston, 430

Mass. 637 (2000).

The statute protects the land delineated on the plan, not the plan itself.

The plan can be altered, amended, revised and reconfigured without
Jeopardizing the landowner’s protections afforded by statute. Heritage
Park Development Corporation v. Town of Southbridge, 424 Mass. 71, 75,

ftnte. 6, (1997).

The eight-year vested righté protection does not commence until the
planning board has endorsed the plan. Note that “endorsed” is defined as
the act of signing the definitive plan such that the plan can be recorded at

the registry of deeds.

The Courts have not allowed the “piggybacking” of one protection onto
another. Wright v. Board of Appeals of Falmouth, 24 Mass. App.Ct. 409
(1987). Thus a lot will not benefit from single or common lot protections
subsequent to the expiration of the definitive plan protections. Lee v.
Board of Appeals of Harwich, 11 Mass. App.Ct. 148 (1981).
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G. Approval Not Required Plan

The approval not required plan provides protection against changes to use
only, and for a period limited to three years from the date of endorsement

of the plan.

An approval not required plan is the statutory opposite of a subdivision
plan. A de facto denial of a use protected by an ANR plan through
increased dimensional requirements violates the spirit and intent of the use
protection. Thus if a use is protected (e.g., a commercial use in a newly
adopted residential district), the city cannot prohibit the use through
increasing dimensional requirements (e.g. setbacks) such that development
of the use is impossible. Samson v. San-Land Development Corporation,
17 Mass. App.Ct. 977 (1984). Miller v. Board of Appeals of Canton, 8
Mass. App.Ct. 923 (1979), Cape Ann Development Corp. v. City of
Gloucester, 371 Mass. 19 (1976)

“Piggybacking” of the ANR protection with the protections discussed -
above has been rejected. Thus the filing of an ANR will serve to freeze
the use of the land allowed by the zoning in effect when the plan was filed,
but that freeze cannot later be extended or expanded by the filing of either
another ANR plan or a definitive plan' Kelly v. Planning Board of
Weston, Misc. No 162655, 7 (Land Court, 1993), Wolk v. Planning Board
of Stoughton, 4 Mass.App.Ct. 812 (1976).

PART II: NONCONFORMING USES AND STRUCTURES

III. NONCONFORMING USES AND STRUCTURES DEFINED

“Except as hereinafter provided, a zoning ordinance or by-law shall not apply to
structures or uses lawfully begun, or to a building or special permit issued before the first
publication of notice of the public hearing on such ordinance or by-law required by
section five...”

When does a preexisting use or structure become lawfully nonconforming?
A. The Use or Structure is Existing When the First Advertisement Appears

A pre-existing use or structure (one that is either in existence, under
construction according to the terms of a validly issued building permit, or
permitted to proceed with construction under the terms of a validly issued
building or special permit issued before the first advertisement appears)
becomes a non-conforming use or structure if it does not conform to the
newly advertised zoning amendment and that amendment is ultimately
approved by town meeting, town council or city council vote.

Vested Rights and Nonconforming 4 June, 2001
Structures and Uses



B. The Lot is Existing and Protected or an Appropriate Plan has Been Filed
Prior to the Legislative Vote on the Zoning Change

A single lot, common lot, land shown on a preliminary or definitive
subdivision plan, or land shown on an approval not required plan have
each been granted specific protection—vested rights—by G.L. ¢.40A s.6.
The statute protects the land from certain zoning changes voted on, and
made effective by, legislative action. But note that in these instances and
for these specific protections, it is the legislative action—the city council,
town council or town meeting vote—that establishes the effective date of

the new zoning ordinance or bylaw.

IV.  THE PROTECTIONS AFFORDED TO NONCONFORMING USES AND'
STRUCTURES

Nonconforming uses and structures must be lawfully in existence as of the first
advertised date making them nonconforming to obtain the protections of G.L. c.40A s.6.
The protections afforded a nonconforming use or structure “run with the land (or
structure)” and not with the owner of the land or structure. Revere v. Rowe Contracting

Co., 362 Mass. 884, 885 (1972).

A frequent question, however, is whether an unlawfully developed use or structure can
obtain the Section 6 protections.

G.L. c.40A 5.7 provides “amnesty” for two categories of “zoning misbehavior”. The first
category is a six-year statute of limitations against enforcement of a building permit that
was issued, but misused. In this category, for example, a recipient of a lawfully issued
building permit constructs a structure in compliance with the permit, but such
construction is not authorized by the zoning ordinance or bylaw. Cape Resort Hotels,
Inc. v. Alcoholic Licensing Board of Falmouth, 385 Mass. 205, 218 (1982).

A second example covered by this category is the abuse of the authorized use granted by
the permit. For example, the permit authorizes use or construction of a two-family
dwelling, but the owner converts the structure into a three family dwelling.

In both examples, enforcement against the misuse (abuse) of the permit is limited to a
six-year period, said period commencing at the date of the violation. Lord v. Board of
Appeals of Somerset, 30 Mass. App.Ct. 226, 227 (1991). But note that in neither case
does the use or structure that resulted from the misused (or abused) building permit
obtain the status of a nonconforming use or structure. While the statute protects the
landowner from enforcement action, it does not elevate the status of the use or structure

to one of a lawfully pre-existing nonconforming use or structure.

The second category of examples involves those instances where a landowner builds a
structure not in accordance with the terms of a building permit and/or simply ignores the
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building permit process and constructs a structure or adds an addition to an existing
structure without obtaining a building permit at all.

The statute provides protection from enforcement only for structural violations that
occurred in the absence of a building permit and only if enforcement is not commenced
within ten years from the violation. Absent from the statutory protections is amnesty
from any use violations occurring in the absence of a building permit. Lord v. Board of
Appeals of Somerset, 30 Mass. App.Ct. 226, 227 (1991).

V. EXTENSIONS AND ALTERATIONS TO NONCONFORMING USES AND
STRUCTURES

“Preexisting nonconforming structures or uses may be extended or altered,
provided, that no such extension or alteration shall be permitted unless
there is a finding by the permit granting authority or by the special permit
granting authority designated by ordinance or bylaw that such change,
extension or alteration shall not be substantially more detrimental than the
existing nonconforming use to the neighborhood.” G.L. c.40A, s.6.

“These are as difficult and infelicitous as other language of the act recently reviewed...”
Fitzsimonds v. Board of Appeals of Chatham, 21 Mass. App.Ct. 53, 55-56 (1985).

“We read the concluding portion of the second sentence of the first paragraph of the
present G.L. c.40A, s.6, as follows: ‘shall not be substantially more detrimental than the
existing nonconforming structure or use to the neighborhood.” Willard v. Board of
Appeals of Orleans, 25 Mass. App.Ct. 15, 21 (1987).

The commonly encountered problem is this: On one hand, the statute specifies that
changes or extensions to nonconforming uses and structures be allowed only if they
comply with the then current zoning regulations. On the other hand, the statute appears
to allow such change or extension provided that the change or extension not be
substantially more detrimental to the neighborhood.

The statute creates enabling—permissive—authority with respect to the change or
extension of a preexisting nonconforming use or structure. As such, a local government
may choose to allow for such changes or extensions by providing specific authority to do
s0 in its zoning ordinance or by-law. Blasco v. Board of Appeals of Winchendon, 31

Mass. App.Ct. 32 (1991).

However, the statute does not compel this allowance. A local government may prohibit
the change or extension of preexisting nonconforming structures and uses and essentially
“freeze” in place these structures and uses for all time.

A municipality may prohibit the expansion or change of a preexisting nonconforming
structure or use. However, where the local zoning ordinance or bylaw provides for the
expansion or change, the expansion or change must comply with the current zoning
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ordinance or bylaw. And then, the expansion or change is subject to the “not
substantially more detrimental” test of Section 6. Rockwood v. Snow Inn Corporation,

409 Mass. 361 (1990).

This multi-pronged requirement bears repeating.

First, local governments can prohibit the expansion or change of preexisting

nonconforming uses and structures. Nichols v. Board of Zoning Appeal of Cambridge,
26 Mass. App.Ct. 631 (1988).

Second, where local zoning allows for expansion or change of preexisting nonconforming
uses or structures, the expansion or change must comply with current zoning
requirements. Wrona v. Board of Appeals of Pittsfield, 338 Mass. 87 (1958).

Third, if local zoning allows for expansion or change, the newly expanded structure or
changed use must be subjected to the test requiring that the expansion or change not be
substantially more detrimental than the existing nonconforming use or structure to the
neighborhood. McLaughlin v. City of Brockton, 32 Mass. App.Ct. 930 (1992).

VI. CHANGES TO NONCONFORMING USES

*“...a zoning ordinance or by-law shall not apply to structures or uses
lawfully in existence or lawfully begun...but shall apply to any change or
substantial extension of such use...” G.L. ¢.40A, s.6.

The extent to which a preexisting nonconforming use or structure can be changed or
expanded is limited by a three part test. Bridgewater v. Chuckran, 351 Mass. 20 (1966),
Powers v. Building Inspector of Barnstable, 363 Mass. 648 (1973).

1. Does the use reflect the nature and purpose of the nonconforming use prevailing
when the zoning took effect? Cape Resort Hotels, Inc. v. Alcoholic Licensing
Board of Falmouth, 385 Mass. 205 (1982), Boston and Albany Railroad Company
v. Department of Utilities, 314 Mass. 634 (1943), Berliner v. Feldman, 363 Mass

767,775 (1973).

2. Is there a difference in the quality or character and/or degree, of the resulting use?
Green v. Board of Appeals of Provincetown, 26 Mass. App.Ct. 469 (1988)

3. Is the current use different in kind in its effect upon the neighborhood? Derby
Refining Company v. City of Chelsea, 407 Mass. 703 (1990).

An affirmative answer to one or more of these questions result in the loss of the
nonconforming protections previously enjoyed by the use. Green v. Board of Appeals of
Provincetown, 26 Mass. App.Ct. 469 (1988), Powers v. Building Inspector of Barnstable,

363 Mass. 648, 662 (1973).
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VII.  ABANDONMENT OF NONCONFQRMING USES AND STRUCTURES

“A zoning ordinance or by-law may define and regulate nonconforming
uses and structures abandoned or not used for a period of two years or
more.”

The regulation of abandoned or “not used” uses and structures is permissive. The
applicable zoning ordinance or by-law must include this provision of the Zoning Act for

the provision to be enforceable.

The statute and resulting case law create two independent and alternative ways that a use
or structure loses its nonconforming protection. First, the owner (or lessee) has indicated
intent to abandon, regardless of how long the use or structure had been unused. Derby
Refining Company v. City of Chelsea, 407 Mass. 703, 708 (1990), quoting Pioneer
Insulation & Modernizing Corp. v. Lynn, 331 Mass. 560, 565 (1954). Second, the owner
(or lessee) has not used the structure or use two years or more without regard to the
reasons or intentions for the nonuse.

These categories are independent. Bartlett v. Board of Appeals of Lakeville, 23 Mass.
App.Ct. 664 (1987) and Ka-Hur Enterprises, Inc. v. Board of Appeals of Provincetown,

424 Mass. 404 (1997).

The rules of abandonment and nonuse apply to all land uses and structures, not solely to
commercial property. Dial Away Co., Inc. v. Zoning Board of Appeals of Auburn, 41

Mass. App.Ct. 165, 171 (1996).

VIII. EXTENSIONS AND ALTERATIONS TO NONCONFORMING USES AND
STRUCTURES: THE SECOND “EXCEPT” CLAUSE (SINGLE- AND

TWO-FAMILY RESIDENTIAL)

“...except where alteration, reconstruction, extension or structural
change to a single- or two-family residential structure does not increase

the nonconforming nature of said structure.”

The ability of local governments to preclude the extension or structural change to
nonconforming single- and two-family residential structures is not clear. At issue is: (1)
whether zoning can prohibit the extension or structural change to a nonconforming
single- and two-family residential structure and/or (2) whether zoning can “contain” or
“limit” an approved extension or structural change.

Each of these questions is discussed below.

Question 1: Can zoning regulate the extension or structural change to a nonconforming
single- and two-family residential structure?
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