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Variances'
1.0 Introduction and the Purposes of Variances

The purpose of this Module is to carefully review the Zoning Act’s prescribed criteria for
the grant of a variance. By reviewing the statute in step with Massachusetts’s appellate
case law, this Module should help local officials and interested citizens determine the
rules governing variance law in Massachusetts.

“No person has a legal right to a variance and they are to be granted sparingly.”2
So begins a discussion about variances in Massachusetts.

Since its introduction in the early 1920s, the variance—both area and use—has generated
more controversy and debate than any other land use tool available to cities and towns
across the country’. Case law is replete with exhortations to local zoning boards about
their misuse and abuse of power and state legislatures have often responded with .
limitations, prohibitions and a strict narrowing of the opportunities for zoning boards to
grant variances.

! This module was written by Jon Witten for the Cape Cod Commission (CCC) under a grant
from the Massachusetts Department of Housing and Community Development (DHCD). Mr.
Witten is the president of Horsley & Witten, Inc. of Sandwich, Massachusetts and is an attorney
in the Commonwealth of Massachusetts and District of Columbia. The author would like to
thank Mr. Paul Sutton and Mr. Don Schmidt of the CCC and DHCD for their valuable comments
and suggestions on earlier drafts. '

2 Damaskos v. Board of Appeal of Boston, 359 Mass. 55, 61 (1971). See also Broderick v. Board
of Appeal of Boston, 361 Mass. 472 (1972) and Bottomley v. Board of Appeals of Yarmouth, 354
Mass. 474 (1968). In Dion v. Board of Appeals of Waltham, 344 Mass. 547 (1962), the Supreme
Judicial Court wrote: “Variances are to be granted sparingly and granting them has been
surrounded by many statutory safeguards. The legislative policy of avoiding variances, except
upon a clear showing that the prerequisites have been satisfied, the circumstance that no
evidentiary weight may be given to the board’s findings and the provisions for a new hearing,
viewed together, show that the burden rests upon the person seeking a variance and the board
ordering a variance to produce evidence at the hearing. . .that the statutory prerequisites have been
met and the variance justified.” Id. at 556.

3« The variance procedure really falls short of giving intelligent flexibility within a framework
designed to accord equal protection of the law. Planning considerations do not receive careful
consideration there. The board does not have the expertise to know what is trivial and can be
disposed of quickly and what is substantial and requires close examination. For lack of time it
cannot sit down with the applicant and, by patience, suggestions, and persuasion, bring him
around to making changes that will make the use compatible with the area. Furthermore, because
of the “strict and severe limitations’ courts have imposed on the board’s powers, the board is not
always prepared to be honest and articulate about its reasons for reaching a particular result. It
cannot promulgate the kind of standards we need for administrative decisions, for queerly
enough, they would be illegal. An ideal breeding ground for adventitious factors results.” Jesse
Dukeminier, Jr. and Clyde Stapleton, “Boards of Adjustment: The Problem Re-Examined,”
Zoning Digest 14, No.12 (December 1962); 361-371 at 370-371.
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Over the past 60 years, Massachusetts has responded in a fashion similar to many other
states. While variances are recognized as a practical means of varying the rigidity of
local zoning, they are analogous to automobiles: a necessary element of everyday life, but
inherently dangerous in the wrong hands.

As discussed below, the vice of a variance lies not with the tool itself, but rather, with
how it has been, and still is, used. Despite recent advances in adoption of flexible zoning
techniques, zoning in Massachusetts remains a rigid and imperfect means of regulating
land in an increasingly urbanized state. And while some mechanism is required to
provide relief—relaxation—of an ordinance that by its very nature is unreasonably
restrictive, the relaxation of an adopted zoning ordinance through the variance raises
numerous problems. These include the variance’s effect on the neighborhood, the
community at large, and even the overall region when granted outside of the statutes
carefully and intentionally narrowed criteria.

Commentators on the subject of variances have consistently held that the purpose of the
variance was and remains to provide “a constitutional safety valve”.* The
“constitutional” issue is that but for the grant of a variance, the effect of the zoning
ordinance would be tantamount to a regulatory taking.” See for example, Figure 1.

A few introductory comments are in order. First, please note that this Module is not
intended for use within the City of Boston, although much can be leaned from case law
that has taken place in Boston.® Second, this Module intentionally omits discussion of
several topics, including the process of appealing a denial or approval of a variance by
either the applicant or aggrieved party. While the Module discusses in detail the
requirements for a grant of a variance, focus is from the perspective of the Board of
Appeals, not a potential plaintiff in an action against the Board of Appeals. Third, this
Module cites various appellate cases in the Commonwealth, as well as relevant cases
from other jurisdictions. The cases are intended to provide examples of the materials

discussed and by no means include all the many decisions reached by the courts on the
topic of variances.

* See for example, Curtin’s California Land Use and Planning Law, 17% Edition, Solano Press,
1997, “Variances are, in effect, constitutional safety valves to permit administrative adjustments
when application of a general regulation would be confiscatory or produce unique hardship.” Id
at 35.

5 Although discussion of regulatory takings is well beyond the scope of this Module,
Massachusetts courts have found that a zoning ordinance resulted in a regulatory taking of private
property in only few instances, and almost always where the zoning ordinance or other regulation
left the property owner with virtually no economic value.

% Boston is the only municipality within the Commonwealth to which G.L. ¢40A does not apply.
Boston has been subject to special zoning legislation since 1904. While this legislation contains
many similarities to G.L. ¢.40A, including provisions applicable to variances and appellate case

law from Boston is instructive, the reader is urged not to apply G.L. ¢.40A within the city of
Boston.
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2.0  Legislative History of Variances

The legislative history of variances in Massachusetts is inexorably linked to the 1926
Standard State Zoning Enabling Act, drafted by then Secretary of Commerce, Herbert
Hoover. The Act, codified eventually in one form or another by all fifty states, included
the following power, among others, for the board of adjustmcnt7:

“To authorize upon appeal in specific cases such variance from the terms of the ordinance
as will not be contrary to the public interest, where, owing to special conditions, a literal
enforcement of the provisions of the ordinance will result in unnecessary hardship, and so
that the spirit of the ordinance shall be observed and substantial justice done.”

The Massachusetts Legislature authorized the grant of a variance in 1924 as part of the
state’s original Zoning Enabling Act. The Legislature revised the statutory language and
requirements for the grant of a variance several times, including revisions in 1933, 1954
and 1958. The most recent statutory revision was completed in 1975 during a
comprehensive re-write of the Zoning Enabling Act’

3.0  Variances, Comprehensive Planning'® and the Cape Cod and Martha’s
Vineyard Commission Acts

The Cape Cod Commission Act established a regional planning agency with regulatory
powers without parallel in the Commonwealth. While a full discussion of the Act and the
Cape Cod Commission is beyond the scope of this Module, the Cape’s fifteen towns are
under a unique and some might argue, enviable pressure, relative to the grant of
variances.

First, the Act provides a strong incentive for the Cape’s towns to develop a
comprehensive plan in compliance and concert with the Regional Policy Plan prepared
for Cape Cod.'" Once the Cape Cod Commission has certified the town plan, the '
municipality is authorized to enact both impact fees and development agreements.
Neither tool is available to cities and towns elsewhere in Massachusetts.

The purpose of the plan-- to provide a vision for the community in concert with plans for
neighboring towns and the Cape in general-- establishes a process by which zoning,

7 The title “board of appeals”, “board of adjustment” and “zoning board of appeals” have all been
used to refer to the board labeled “board of appeals” in the Commonwealth.

® Standard State Zoning Enabling Act, Section 7.3, US Department of Commerce, 1926.

® 1975 Mass. Acts Chapter 808.

19 Although not legally required in the Commonwealth, G.L. c. 41 s. 81-D and many on-going
initiatives of the State encourage the completion of a city or town comprehensive plan, and in
fact, approximately one-third of the state’s 351 communities have recently completed master or
comprehensive plan. _

-1 0On Cape Cod, by virtue of the Cape Cod Commission Act (Act), the Cape’s fifteen
towns have strong incentives for the completion of a local comprehensive plan. As of
July 1999, six of the fifteen towns have completed and certified plans on record.
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subdivision control, health and wetlands regulations are consistent with the plan and each
other'?. This principle of consistency is the hallmark of comprehensive planning, and
states that mandate comprehensive plans render void a zoning ordinance or bylaw not
consistent with the adopted plan.'? :

The point relative to this Module is that on Cape Cod (and perhaps one day throughout
the Commonwealth), the grant of a variance should, in addition to the Required Findings
discussed in detail below, be consistent with the town’s adopted comprehensive plan.
For example, while the Board of Appeals in Fitchburg must comply with the Required
Findings discussed below, Falmouth, by virtue of its location on Cape Cod and its
relationship to the Act, must do more. In addition to complying with the Required
Findings, Falmouth must also ensure that the grant of a variance is not in conflict with its
Comprehensive Plan, certified by the Cape Cod Commission in 19984,

Second, the Act and its predecessor, the Martha’s Vineyard Commission Act'®, establish
a process for designating “districts of critical planning concern” (DCPC). These districts,
by virtue of their “critical nature”, allow the respective Commission’s additional review

authority and limit many of the protections otherwise afforded a landowner by the Zoning
Act.'® '

At issue for this Module is the risk faced by a Board of Appeals on a petition for a
variance within a designated DCPC. As discussed above and again below, the very
nature of the special area designation increases the legal and policy difficulties associated
with the grant of a variance. For example, in addition to the Board of Appeals ensuring
that the grant of a variance complies with the local comprehensive plan, 1t must also
ensure that the grant will not conflict with a DCPC designation'’. And as discussed

"> Many commentators have referred to this consistency as both vertical and horizontal. Vertical
meaning, for example, that new subdivision regulations are consistent with zoning controls and
zoning regulations consistent with the comprehensive plan. Horizontal meaning that within the
zoning ordinance, for example, use regulations are consistent with dimensional requirements.

P See for example, California where a zoning ordinance that is not consistent with the
municipality’s comprehensive plan is void ab initio (invalid when passed). Building Industry
Association v. City of Oceanside, 27 Cal.App. 4™ 744 (1994). :

' Although the Act is silent on this point, it seems reasonable to conclude that a town that grants
variances inconsistent with their Plan is in violation of the Act and therefore runs the risk that
their Certification will be revoked. “The commission may revoke the certification of a
municipality’s local comprehensive plan if the municipality fails to make its development by-
laws consistent with said plan within the time allowed under this section.” Cape Cod
Commission Act, Section 9. This interpretation is consistent with case law from jurisdictions that
mandate comprehensive planning.

'* Chapter 831 of the Mass. Acts of 1977.

' For example, G.L. ¢.40A 5.6 provides seven broad protections to property owners from
subsequent zoning changes. The Act’s DCPC regulations supercede these protections.

"7 Such a conflict could occur in one of two ways on Cape Cod, for example. First, upon
nomination of an area as a DCPC and the subsequent notice provisions specified in the Act, “no
municipality may grant a development permit within the nominated district until the commission
has decided not to accept the nomination or has denied a designation...”. Section 1 1(b). A
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below, the Board must ensure that the grant will not, or could not, become categorized as
a development of regional impact.

Third, both Acts establish thresholds, so-called “developments of regional impact”, for
which projects of a certain size or impact require review and approval by the Cape Cod or
Martha’s Vineyard Commission as a condition precedent to project approval. Both Acts
articulate which projects, or what types of development will require regional review. In
addition, the Cape Cod Commission Act allows local towns to request regional review of
projects that do not categorically fit within the prescribed thresholds. These
“discretionary reviews” can be based on one of several relevant criteria pertaining to
regional impacts. Precisely because of the nature of variances, neither the Martha’s
Vineyard nor Cape Cod Commission Acts sets forth review criteria regarding variances.
Rather, it is incumbent upon the Board of Appeals in these jurisdictions to ensure that the
grant of a variance will not conflict with the mandated referral requirements of the
respective Acts.

4.0 Required Findings for Granting a Variance

G.L. ch.40A 5.10 requires that the grant of a variance be made only where the Board of
Appeals finds the following three “Required Findings” have been reached in the
affirmative. Note that these requirements are conjunctive, not disj unctive'®. The Board
must reach affirmative conclusions for all three findings. To repeat, a finding that two of
the three requirements have been met is not sufficient for the grant of a variance."”

In addition to requiring that all three findings be made in the affirmative, the courts have
reminded Boards of Appeals that their conclusions must be in the form of statements—
analyses—that support the findings set forth in the variance decision. This point is also
worth repeating. Simply copying the statutory findings language is insufficient. The
Board must reach affirmative conclusions on the following three requirements that
consist of either analytical or otherwise substantive information.*

variance is included in the Act’s broad definition of a “development permit.” Second, if the
DCPC nomination is accepted by the Cape Cod Commission, “no municipal agency may grant a
development permit for a development in a district of critical planning concern unless the
proposed development is consistent with the municipality’s approved implementing regulations
or implementing regulations adopted by the assembly of delegates for the district of critical
planning concern.” Section 11(g).

18 «Since the requirements for the grant of a variance are conjunctive, not disjunctive, a failure to
establish any one of them is fatal.” Guiragossian v. Board of Appeals of Watertown, 21 Mass.
App.Ct. 111, 115 (1986), referencing Blackman v. Board of Appeals of Bamnstable, 334 Mass.
446, 450 (1956). See also Wolfson v. Sun Oil Company, 357 Mass. 87 (1970), “Each
requirement of the statute must be satisfied before a variance may be granted.” Id. at 90.

1 Other jurisdictions have held similarly. “The failure of a zoning board to consider each
requirement of a zoning ordinance prior to granting a variance is an error of law.” Larsen v.
Zoning Board of Adjustment of City of Pittsburgh, 543 Pa. 415, 418 (1996).

20 «“The specific findings necessary to satisfy the requirements for granting a variance are not met
by a ‘mere repetition of the statutory words.” Wolfson v. Sun Qil Co., 357 Mass. 87, 89 (1970),
quoting Barckett. Board of Appeal of the Building Dep’t of Boston, 311 Mass. 52, 54 (1942).
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4.1 Required Finding #1: Soil conditions, shape or topography

A key requirement of variance law in Massachusetts is the determination that
there is “something wrong” or “something unusual” about the parcel for which a
variance is sought. By statute, this peculiarity must be evident in the parcel’s soil,
the parcel’s shape or the parcel’s topography?.. Each of these three possible
attributes is discussed below.

As important as an affirmative finding that the parcel has peculiar soils, shape or
topography is the finding that this peculiarity is unique to the zoning district
where the parcel is located. For example, an applicant with property in Rockport
would have trouble satisfying Required Finding #1 by claiming she could not
comply with the town’s front yard setback requirement due to the presence of
bedrock outcrop on her property. As most of Rockport (and the North Shore)
contains significant outcrop of bedrock, the uniqueness requirement of this
Required Finding would not be met®?.

Similarly, a landowner in a floodplain, or one whose property contains significant
wetland vegetation or steep slopes must be able to demonstrate and the Board of
Appeals must so determine, that the parcel is unique in this regard insofar as the
zoning district is concerned. Note that the finding does not have to be town or
citywide, but rather in relation to land within the specific zoning district where the

1 See for example, Planning Board of Watertown v. Board of Appeals of Watertown, 5 Mass.
App.Ct. 833 (1977) where the Court noted that the peculiarity—the something wrong——must not
affect the district as a whole. “...a condition need not affect all property in a district in order to
be regarded as a condition generally affecting the district as a whole.” Id. at 835. See also
Shacka v. Board of Appeals of Chelmsford, 341 Mass. 593 (1961) where the Court, in overruling
the grant of a variance based on the pre-1975 revisions to the variance statute (formerly G.L.
c.40A s15) wrote: “The change in character of the neighborhood is not one ‘especially affecting
such parcel’...The change, as the judge found, affects all the nearby area...Even though the trend
to commercial use may not affect all the residence district in which the property is located, its
effect is general.” Id. at 595.

%2 See for example, Kirkwood v. Board of Appeals of Rockport, 17 Mass.App.Ct. 423 (1984),
where the Appeals Court upheld a lower court’s annulment of a variance. The Court concluded,
among other things, that the property and its attendant geologic constraints, simply was not
unique relative to the zoning district in which it lies. “Ledge (hard rock), similar to that at the
locus, comprises frontage of many houses on the waterfront. Most of the dwellings near the
water incur similar exposure to the force of the elements and the ocean. Moreover, there is some
other property in the district with topography generally like that of the locus. The only
characteristic which really distinguishes Wrightson’s land is that it extends further into the ocean
than the other waterfront property. The fact that inland property in the zoning district is not
precisely identical to the locus in topography or shape is not controlling, however, since ‘a
condition need not affect all property in a district in order to be regarded as a condition generally
affecting the district as a whole.” Id. at 428, citing Planning Board of Watertown v. Board of
Appeals of Watertown, 5 Mass.App.Ct. 833 (1977).
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