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Introducing the Video

Mock Public Hearing Clips

Models ‘good’ behavior and procedures for a public
hearing

We have extracted clips that
.....highlight the overall flow of the hearing

.....focus on behavior in response to typical hearing
situations:

pay attention to how the Chair opens the hearing,
explains the procedure to the audience,

calls on the various presenters

keeps the public engaged in a disciplined way
handies a rather diverse Board and

resnonds to attacks against herself.

She is clear in her procedures, assertive in keeping
control of the process, and respectful in dealing with all
factions of the public.

These clips mostly ignore the substantive content that
is the cause of the hearing, not looking into the pros and
cons of the development

This video is also pretty amusing; keep in mind these
actors had about 2 hrs notice before they went before
the camera.



How to Hold an Error-free Public Hearing: Outline’

I. Pre-hearing

A. Requirements for application
1. Content of application for special permit or variance is controlled by rules and

regulations of the Board

a) Should at minimum state the specific relief sought, the by-law provision under
which such relief is sought, and the statutory factors that permit the Board to
grant relief

b) Incomplete application cannot be ignored — open hearing, put the incomplete
application in record and deny relief *or request additional information from
Applicant with a deadline for submission to provide sufficient time for review of
additional information prior to hearing.

2. State law requires that the application be filed w/ town clerk and a copy indicating time
and date of filing w/ town clerk must be filed by applicant w/ special permit granting
authority

B. Notice requirements
1. Concept of due process
a) Adequate notice
b) Fair opportunity to be heard
c) By a fair and impartial fact finder

2. Contents
a) Zoning
¢)) Name of petitioner
) Description of premises, street address
3) Date time & place of hearing
4) Subject matter of hearing
©)) Nature of action or relief requested.

b) Subdivision
Definitive plans
)] Time and place
2) Subject matter

c) Conserv. Comm. (Applicant gives notice of filing at time of filing to abutters)
() Time and place of hearing.

3. Who and When

a) Zoning

) *Newspaper once in each of two successive weeks the first not less
than 14 days prior to the hearing

2) *Post in town hall in conspicuous place at least 14 days prior to hearing
3) Mail notice in a reasonable time before hearing to parties in interest

b) Subdivision
) Newspaper once in each of two successive weeks the first not less than

14 days prior to the hearing and if no newspaper of general circulation,
post in town hall in conspicuous place
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2) Mail copy to applicant and abutters

c) Conserv. Comm
(nH Five days notice
2) Published in newspaper
3) Mail to applicant, Bd of Health and Planning Board

C. Conflict of interests

I.

(O8]

Question of Conflict

a) Must be considered before participating in the matter

b) Right to opinion from Secretary of State - slow and private

c) Town counsel - faster not private

Financial interest of Bd member or immediate family member (parents, spouse, siblings,
children), employer, organization in which member is trustee, officer, director or large
shareholder, prospective employer

Representation of others before board

Appearance of conflict

a) Public disclosure

D. Open meeting law

I
2.

(O8]

1 Hea'ring

Applies to all governmental bodies including subcommittees

Quorum

a) Deliberation

b) Toward decision (including advisory)

c) Matter within jurisdiction

d) Does not include site visit

Notice of meeting

Minutes

a) Date, time, place

b) Members present and absent

c) Motions and votes taken

Right of public to audio or video tape

a) So long as does not actively interfere with hearing/meeting
Exceptions (executive sessions) that may apply

b) Litigation strategy

c) Value of real estate

Enforced by District Attorney

A. Rule making authority

1.
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Zoning board

a) 40a, s. 12 - rules shall be consistent with the provisions of zbl

b) For the conduct of its business and for purposes set forth in ¢ 40a
c) File with town clerk

Planning board

a) 41, s. 81q - subdivision rules
b) Public hearing
)] Notice of time and place
) Subject matter
3) Published in newspaper two successive weeks the first at least 14 days

prior to hearing
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Procedural requirements

d) Requirements for construction of ways and installation of municipal services
€) Official copies on record at Planning Board office and town clerk
B. Due process considerations
1. Public participation - ¢. 39, s. 23c
a) Right to be heard
b) In accordance with rules
c) Permission of presiding officer (chair)
d) Right to exclude irrelevant, immaterial or repetitive information
e) Right to maintain decorum
f) All testimony directed to Board - no conversations among public
) Chair needs to control meeting
h) Right to have unruly persons removed
2. Creating a record
a) Minutes
b) Documents
c) Oral testimony
3. Ex parte communications
a) " Decision must be made on evidence in record
b) Record includes view, documentary evidence, oral testimony
c) Bd members may bring knowledge of local conditions to bear on subject
d) Ex parte communications are improper
) Violation of due process
) Not a fair and impartial fact finder
3) Opposing side’s right to be heard is denied as to any ex parte .
communications
C. *QOpening of the hearing
1. Chair person convene the hearing
2. State purpose of public hearing
3. Introduce the application to be heard
4 Outline the way the hearing will be conducted
(a) read the legal notice
(b) presentation by applicant
(c) comments from those in support and then in opposition
(d) questions from the Board
D. Closing of hearing
1. Motion discussion (if any) and vote
2. End of right of public to input into process
3. Beginning of deliberation among Board members
E. Deliberation among board members
1. Right to seek clarifying information
F Vote
1. Motion
2. Second
3. Discussion
4. Vote
5. Quantum
a) Default rule is majority of quorum
b) Super-majority in zoning hearings - 2/3 majority
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hH 3 member - unanimous
2) 5 member - 4 of 5
3) 7 member - 5 of 7
4) 9 member - 6 of 9

G. Time for decision
1. Zoning
a) Special Permit
() Open hearing w/in 65 days of filing - directory
2) Final decision must be filed with clerk w/in 90 days of close of hearing
- mandatory
b) Variance or appeal
(n Open hearing w/in 65 days of filing - directory
) Bd must act within 100 days
3) Board must file within 114 days
@) No requirement of final decision within 100 days
) Scenarios
(a) No vote or filing within 100 days, constructive grant
(b) Hearing vote and filing w/in 100 days - ok even if more than 14 days between
vote and filing
(c) Vote within 100 days and filing within 114 days - ok
(d) Vote w/in 100 days and filing after the 114% day - const grant
2. Subdivision
a) Non-residential - 90 days from submission
b) Residential preceded by preliminary plan - 90 days from submission
c) Residential not preceded by preliminary or where preliminary filed within 45
days of definitive plan submission - 135 days from submission
3. Conserv. Comm.
d) Open hearing within 21 days and written order within 21 days of hearing
H. Need for continuance
1. By agreement between applicant and Board
2. Written agreement to continue
3. Filed with town clerk

HI *Post Hearing

A. Drafting the decision

1. Standards to be applied
2. Findings of fact
3. Apply standards to findings

B. File the decision with Town/City Clerk

IV *Other Things to Consider

A. BoardConduct

1. Members are prepared

2. On-time
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3. Professional

4. Respectful to each other and audience
B. Location
l. Well known location — library, city/town hall, police or fire station
2. Access to location and room for everyone (ADA)
3. Size of room appropriate
4. Placement of chairs for board, public, applicant
C. Equipment and materials
1. Public announcement (PA) system
2. Media equipment — laptop, screen, easels, pointer etc.
3. Sign-in sheet
4. Copies of agenda.

“This outline was prepared by attorney Alan Seewald with Seewald, Jankowski and Spencer, P.C., Amherst MA
March 03.

*Edits and updates to this document have been made by DHCD and are indicated by asterisk (*) preceding the text.
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Good Advice from Old Dogs

.0

to new Planning Board Chairs re Public Hearings
(collected by CPTC in 2002)

....... establish the fact that the Chair is in control by setting the ground rules for
the hearing and sticking by them. Too many public hearings get out of control by a
weak chairperson.

..... make sure that the application process is organized and clear and that the
same goes for the hearing. We recently elected a new chair who has done a great
job “getting things together” and it makes the process smoother and fairer for our
residents.

.....start each public hearing with a brief statement outlining the powers and purpose
of the Board and outline the way the hearing will be conducted. e.g.: read the legal
notice, petitioner or representative make presentation, those in attendance in support,
and then in opposition, questions from the Board, read correspondence and direct any
questions from those in attendance must go to the Chair.

.....we have significantly improved attendance at public hearings by doing a flyer
the weekend before. We hand them out at the P.O., the dump, the corner store or
wherever else people are gathered that weekend. The flyer usually touches on the
issue and answers the most often asked questions.

We also do our homework the meeting before the hearing by going over the issues
and making sure that any one of us on the Planning Board can answer convincingly.
We also try to anticipate possible problems. For instance, we have one town member
who talks loudly, thinks he knows everything,.... Last hearing we had our only male
Board member sit next to him (we always place chairs in a circle) and engage him in
conversation before the meeting started. We always scatter ourselves around the
circle and the Chair tries to sit to one side of a confrontational person rather than
directly in front of them. .. We also go over basic questions of etiquette, what behavior
we will and will not allow and then act as a group to see our expectations are met.
This takes some of the heat off the chair for controlling the meeting.

...... Explain the purpose of the hearing and lay out the rules for participation clearly at
the outset and then enforce the rules quietly, forcefully, and fairly.

...rehearse prior to the hearing. He/she should know the basics of Roberts Rules,
have an outline of the procedure in front of him/her, know what to expect before hand,
and just plain rehearse before you walk into the meeting. Nothing beats a bit of
planning!

...... all parties have to sign-in. If someone comes in late - they should make a point
to stop the meeting and have the person sign-in. This eliminates the confusion of who
was there and who gets the information that has been requested. All pertinent contact
info: Name, Address & Phone. ......

Minutes of meetings should be forwarded to the Building Department to better enable
the Building Inspector to assist the Boards.



°o allow some mechanism for public input, but be adamant about keeping
comments on task. Once a "tangent" is out loose, it can be distracting and
counterproductive

.o it would be most helpful if you had a complete script of the necessary words that
should be stated for the various parts of the hearing - i.e.: :
1. How to open the meeting
2. How to open for public comment
3. How to close public comment
4. What to read into the record - have an actual listing prepared
3. How and under what circumstances to continue or to close.
6. The wording to use to close the open hearing

\/
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.....explain clearly the way in which a board proceeds to discussion and decision
and have everything going through the chair. We are supposedly there for the people,
even the applicants don't know that they will be able to have their say. Things can get
wild with folks diving into the boards' exchange like gulls after garbage because they
don't think they will otherwise have a chance.

¢ ....get some training for what your job is.
“ ....keep control and be consistent.

* ....manage the session like you are running a project - use the two hours effectively;
keep speakers on time so one doesn't cut into the next persons time.

oo view and use the public hearing as an educational forum for the attendees.
Many times the majority of the attendees have never been to a public hearing and do
not know all of the background of the public hearing topic. They need time to
understand all of the issues and the law. Don't short change time to do this.

® s I'd advise Chairs to:

* Be the nicest to the most obnoxious speakers, particularly if you expect to vote
against their viewpoint.

¢ Seek the views of all members since some are reticent, and it shows that
you are trying to be fair and balanced.

* Be cautious about combining hearings of different boards in the interest of
"streamlining”. It is a good idea in terms of sharing knowledge since everyone
hears one story, but it needs a clear sense of, and respect for, all of the
jurisdictions covered.



FEATURE

Dealing With an Angry Public

mtrary to popular belief,
citizens are not.an inevit-
able and unavoidable part of
the decision-making process. With a lit-
tle advance planning, and some subtle
_interpersonal tactics, you can avoid trig-
gering citizens’ negative emotions and
prevent nasty behavior that disrupts
good governance. ’

Don’t Make ‘Em Mad

Citizens often feel angry when they
are frustrated — that is, when they want
something and think you are unfairly
preventing them from getting it. You can
minimize the sense of disappointment
and resulting anger by making certain
that citizens have realistic expectations:
“The hearing on the proposed shopping
center isn’t going to come up on the
agenda for at least another two hours.”
At.a public hearing, the chair should
describe the agenda and sequence of
events, tell the audience when they’ll
have an opportunity to speak, and set the
ground rules regarding testimony topics
or time limits.

People are 1ess likely to feel angry
when they understand
~ that their frustration

by Debra Stein

isn’t the result of unfair or arbitrary
action. It's particularly important to
explain the appropriate rules when it
looks like some people are being granted
special rights: “Our adopted rules pro-
vide that the project sponsor has fifteen
minutes to describe the application, and
members of the public are then allowed
three minutes apiece.”

People get angry when they feel
manipulated, ignored, insulted, made to
look ridiculous, or treated in a conde-
scending manner. While it is always
important to treat citizens with the
respect they deserve, it’s especially criti-
cal to do so in potentially volatile situa-
tions. Use active listening techniques to
show that you really care what the speak-
er is saying. Refer to speakers in a courte-
ous manner (“...as we heard from neigh-
bors like Dr. Garcia and Mrs. Lee ...").
Covering your lips is often a signal of
contempt or rejection, so keep you hands
away from your face when listening.

Keeping Nasty Behavior Under Control

Just because a citizen feels angry
doesn’t mean he or she necessarily needs
to behave in an angry manner. There

are several practical steps you can
P

&7 take to avoid hostile conduct

% even when emotions are
‘ \ _running high.
i~ You can start
_ by explaining
at the begin-
/ ning of the
" meeting (or
- 4# before a con-
- troversial item
corries up) that the com-
mission always values civility
and does not welcome rude or
hostﬂe remarks.

People are also more likely to
behave badly when they think
they’re just anonymous mem-

bers of a faceless.crowd. You can

minimize aggressive behavior by making - -
it easier to identify individuals and hold
them responsible for their own anti-
social acions. Use name tags in a group
setting. Have speakers introduce them-
selves before testifying. Call on citizens
by name and avoid referring to the audi-
ence as an anonymous entity (“You guys
areall ...7).

Keeping Cool When Things Get Hot

Even your best efforts to avoid
unpleasant emotions and head off nasty
conduct may not be enough. When tem-
pers start to fray, you may need step in to
cool things down.

First of all, remind citizens that abu-
sive testimony is not allowed and reiter-
ate your intention to enforce those rules.
Bring the power of peer pressure into
play by reminding speakers that angry
tirades make many of their fellow citi-
zens feel uncomfortable and interfere
with the audience’s efforts to understand
what’s happening. Be firm, but don't be a
bully.

Rather than trying to quash an out-
burst, it may be helpful to allow an angry
citizen to let off some steam. A con-
frontational attack can be shifted to a
more cooperative dialogue simply by
asking an angry person to give details
about why he or she is so upset. This can
calm the person down, and may yield
information that will be of value to the
planning board members.

Yon can often respond to an angry
tirade simply by acknowledging part of
it. For example, you can accept one ele-
ment of the attack while denying another
(“1 agree that placing homeless shelters
in residential neighborhoods can pose
serious problems, but I think we can
address those problems”). Or you might
agree to the possibility the speaker may
be right (“You could be right about that,
but we need to hear from others at
tonight’s meeting”). )
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